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Letters 


Adopting the 
Celotex Standard 

I just finished reading “Florida 
Should Adopt the Celotex Standard 
for Summary Judgments” by Tho- 
mas Logue and Javier Albert Soto in 
the February issue. As a fellow gov- 
ernment lawyer with over 26 years 
concentrating in civil litigation in 
both the state and federal courts, I 
both appreciate the authors’ argu- 
ment for the adoption of the Celotex 
standard and agree wholeheartedly 
with their rationale. 

As an author myself on a related 
subject (“Chapter 19 ‘Summary 
Judgment,’ Florida Civil Practice 
Before Trial”) and a former mem- 
ber of The Florida Bar Journal Edi- 
torial Board, I am impressed by the 
quality of the research and writing 
on this subject. 

As a Florida lawyer committed to 
the improvement of our courts and 
judges, I support any effort that can 
be mounted to have Florida follow the 
federal standard for summary judg- 
ment as I have been convinced for 
years that trial judges should be free 
to dispose of cases prior to trial by 
this means and that the procedure 
under Fla. R. Civ. P. 1.510 should be 
employed to clear dockets of cases 


which cannot succeed at trial. 

I also recognize that many will 
strongly oppose the adoption of the 
Celotex standard, if for no other rea- 
son that it will limit recoveries and 
remove an obstacle which has been 
used to leverage for settlement be- 
cause of the specter of inevitable 
trial even in the weakest cases. 

Congratulations on publishing 
such a thoughtful and important 
work that promotes adoption of the 
standard, which is long overdue 
since Celotex was decided in 1986. 

WILLIAM N. Drake, JR. 
St. Petersburg 


Being that summary judgments en- 
compass a large amount of the busi- 
ness of Florida courts, we took a keen 
interest in last month’s article which 
argues that Florida should adopt the 
Celotex standard for summary judg- 
ments. The authors argue that the 
burden placed placed on trial courts 
by Florida’s “restrictive” standard 
“could be avoided by simply requiring 
the nonmoving party to come forward 
with its proof establishing a genuine 
issue of fact concerning those issues 
for which it will bear the burden of 
proof at trial.” The article concludes 

Letters continued on page 17 


“| do solemnly swear: 


of the State of Florida; 


or law; 


malice. So help me God.” 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or 
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here are a lot of subjects I 
would have liked to cover 
in this column during my 
term as your president. 

When you read this message in 
April, the Bar year will be drawing 
to a close. Hopefully, legislative is- 
sues will have been resolved favor- 
ably, and our unified Bar will have 
passed successfully through the leg- 
islative gauntlet once again; judicial 
independence will not have been fur- 
ther eroded; and the court system 
will be adequately funded and 
staffed. But it is possible that the 
legislature might still be in session 
in April, dealing with budgetary and 
redistricting issues. 

I have only this and one more mes- 
sage to write in the Journal before 
the traditional summary that I will 
soon begin for the June issue. At our 
March board meeting in Tallahassee, 
we'll be receiving reports from the 
Special Commission on Insurance 
Practices II, the Commission on 
Multijurisdictional Practice, the 
Multidisciplinary Practice and Ancil- 
lary Business Committee, and our 
Technology Task Force, to name a 
few. We'll also be rolling out our new 
Florida Bar brochure, a product of 
our Communications Committee. I'll 
tell you about these projects in 
greater detail in the June issue. Also 
Tallahassee, the Supreme Court will 
host the Tobias Simon Pro Bono Ser- 
vice Awards, a ceremony that has 
become an important public service 
tradition for the court and the Bar. 

Since I have only two columns left 
to send substantive messages to the 
membership (a duty which I consider 
one of the great honors of a Florida 


President’s Page 
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“As I See It” 


The Real Believers 


Bar presidency), I won’t be able to 
cover some topics, like lawyer adver- 
tising, professionalism and ethics, 
and continuing legal education, that 
I would have liked to cover. 

This message is dedicated to our 
voluntary bars, all 173 of them, and 
their leadership and active mem- 
bers. Incidentally, that does not in- 
clude the 118 legal aid organizations 
in Florida, often formed by and 
sponsored by the local voluntary 
bar. Want to see what I’m talking 
about? Check the September direc- 
tory issue of The Florida Bar Jour- 
nal, at pages 660 and 664 for list- 
ings of the voluntary bar/legal 
association leaders and statewide 
legal aid offices. 

Your guess is as good as mine as 
to what is the total statewide mem- 
bership of our voluntary bars. I 
would venture to say about 25,000. 


It’s been a real privilege to visit so 
many Florida legal communities, to 
meet so many of the lawyers who 
practice in many of the urban and 
rural areas of our state, to speak with 
them, and to listen to their concerns 
and suggestions. I respect every one 
of them . . . even if I don’t always 
agree. The active members of our vol- 
untary bars are a group of truly dedi- 
cated people, and among them I am 
certain I have met the future lead- 
ership of The Florida Bar. 

Virtually every member of the 
Board of Governors started their 
Florida Bar service path with a lo- 
cal bar, probably more than one. 
They worked their way to positions 
of leadership with years of thank- 
less and dedicated service dealing 
with issues like judicial selection 
and independence, professionalism, 
ethics, relations with the judiciary, 
professional image, and myriad 
other endeavors. They have done it 
because they share our pride in the 
highest ideals of our profession and 
they are proud to be lawyers. And 
significantly because of their efforts, 
the legal profession in Florida is 
strong and The Florida Bar, which 
for the past 53 years has drawn from 
the amazing reservoir of talent that 
are our voluntary bars, is among the 
best in the nation. 

My hat is off to each of you who 
has been an active member of your 
local voluntary bars. In my book, 
you're The Real Believers. 


Terry RUSSELL 
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Section 57.105’s New Look 


The Florida Legislature Encourages 
Courts to Sanction Unsupported 


he Florida Legislature’s recent overhaul of F:S. 
§57.105 provides courts all over the state with 
a brand new tool to discourage lazy or unscru- 
pulous litigants (and their legal counsel) from 
asserting unsupported claims or defenses, or acting in 
any way to delay civil proceedings. While the language 
of its predecessor made it the rare case when sanctions 
were imposed, the new statute alters the applicable stan- 
dards considerably, and now provides Florida’s courts 
with substantial authority to sanction litigants—and 
their attorneys—for taking any unsupported position or 
action to delay the judicial process. Unlike the prior ver- 
sion of §57.105, the new statute applies to any claim or 
defense, and to any dilatory action; and it may be raised 
at any time—even by the court sua sponte. And, unlike 
“Rule 11” (its federal counterpart), the new §57.105 cur- 
rently! provides no “safe harbor” with which challenged 
litigants and counsel might avoid being sanctioned by 
simply withdrawing the offending paper or action within 
a certain period of time. 

Since §57.105 has been substantially changed, it is 
unlikely that prior case law will provide courts or practi- 
tioners with much guidance as to what will be expected 
of them under its demanding new standards. This ar- 
ticle reviews the new statute with the aim of offering 
some direction for bench and bar alike. The authors take 
a quick look at the language of the new §57.105 and then 
suggest some possible answers to the myriad questions 
concerning its substantive and procedural applications. 
Model forms are provided to assist practitioners and 
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Claims and Dilatory Actions 


by Gary S. Gaffney and Scott A. Mager 


courts in implementing the new statute in practice. Fi- 
nally, the authors explore the recent decision out of the 
Fourth District Court of Appeal, the first appellate court 
in the state to interpret the new law, Forum v. Boca 
Burger, Inc., 788 So. 2d 1055 (Fla. 4th DCA 2001). 


The New Statute 
The new §57.105, which became effective on October 
1, 1999,” provides as follows: 


57.105 Attorneys’ fee; sanctions for raising unsupported claims 
or defenses; damages for delay of litigation— 

1) Upon the court’s initiative or motion of any party, the 
court shall award a reasonable attorney’s fee to be paid to the 
prevailing party in equal amounts by the losing party or the 
losing party’s attorney on any claim or defense at any time dur- 
ing a civil proceeding or action in which the court finds that the 
losing party or the losing party’s attorney knew or should have 
known that claim or defense when initially presented to the 
court or at any time before trial: 

a) Was not supported by the material facts necessary to 
establish the claim or defense; or 

b) Would not be supported by the application of then- 
existing law to those material facts. 

However, the losing party’s attorney is not personally re- 
sponsible if he or she has acted in good faith, based on the rep- 
resentations of his or her client as to the existence of those 
material facts. If the court awards attorney’s fees to a claimant 
pursuant to this subsection the court shall also award prejudg- 
ment interest. 

(2) Paragraph (1)(b) does not apply if the court determines 
that the claim or defense was initially presented to the court as 
a good faith argument for the extension, modification or rever- 
sal of existing law or the establishment of new law, as it ap- 
plied to the material facts, with a reasonable expectation of 


success. 
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(3) At any time in any civil proceed- 
ing or action in which the moving party 
proves by a preponderance of the evi- 
dence that any action taken by the op- 
posing pariy, including, but not limited 
to, the filing of any pleading or part 
thereof, the assertion of or response to 
any discovery demand, the assertion of 
any claim or defense, or the response to 
any request by any other party, was 
taken primarily for the purpose of un- 
reasonable delay, the court shall award 
damages to the moving party for its rea- 
sonable expenses in obtaining the order, 
which may include attorney’s fees, and 
other loss resulting from the improper 
delay. 

(4) The provisions of this section are 
supplemental to other sanctions or rem- 
edies available under law or under court 
rules. 

(5) If a contract contains a provision 
allowing attorney’s fees to a party when 
he or she is required to take any action 
to enforce the contract, the court may 
also allow reasonable attorney’s fees to 
the other party when that party prevails 
in any action, whether as plaintiff or 
defendant, with respect to the contract. 
This subsection applies to any contract 
entered into on or after October 1, 1998. 


The New Standard 

Unlike its predecessor, which re- 
quired the movant to establish that 
a challenged action was completely 


“frivolous,”* the new statute has two 
distinctly separate—and more eas- 
ily satisfied—standards: 1) a “knew 
or should have known”™ standard B 
under §57.105(1), that requires 
courts to impose sanctions for any 
claim or defense that the losing 
party knew or should have known® 
was not supported by the facts or 
law necessary to establish its viabil- 
ity, and 2) a new “unreasonable de- 
lay” standard under §57.105(3), that 
provides for the imposition of sanc- 
tions without regard for the substan- 
tive merits of a particular pleading 
or motion, and which applies when- 
ever the court determines that the 
action was primarily undertaken to 
cause “unreasonable delay” in the 
proceedings.® 

In essence, the new statute sub- 
jects civil litigants to sanctions for 
asserting any position that does not 
find substantial support in both fact 
and law, or for taking any action 
seen as “intended” to delay the pro- 
ceeding. In subsection (1), the legis- 
lature has heightened (or perhaps 
reiterated) counsel’s duty of legal 
and factual diligence.’ While the 


prior statute limited the court’s 
power to award fees to only those 
situations in which the movant was 
actually able to establish “a com- 
plete absence of a justiciable issue 
of either law or fact” (the so-called 
“frivolous” action),® the new stan- 
dard calls for the imposition of sanc- 
tions in any situation where the 
court finds that the losing attorney 
or litigant “should have known” that 
the challenged claim or defense was 
not “supported” by the facts, or by 
the application of then-existing law 
to those facts.° And, while the old 
§57.105 required the movant to es- 
tablish that the entire action was 
without merit, the new statute can 
be applied to any individual claim 
or defense in the proceeding, and a 
motion for sanctions may be filed at 
any time.’® 

The new subsection (1) requires 
the movant to establish that the of- 
fending party either “knew” or 
“should have known” that the claim 
or defense being challenged was not 
founded on fact or the applicable 
law. As such, §57.105(1) can actu- 
ally be applied in at least two dif- 
ferent situations: 1) where a party 
(or counsel) has asserted “facts” 
which cannot be substantiated by 
the evidence or testimony; or 2) 
where an otherwise accurate set of 
facts does not support the particu- 
lar theory of law to which it is as- 
cribed. Reflecting the Bar’s “ethical” 
rules, which have almost always 
required attorneys to conduct a thor- 
ough presuit investigation of the 
facts and law,'! this new statute is 
certain to encourage civil liti- 
gants'*—and their counsel—to con- 
duct more intensive investigations 
and research than have been con- 
ducted in the past. These investiga- 
tions must delve into both the facts 
and the applicable law for each and 
every claim (or defense) a party 
seeks to assert. 

Even if the facts and applicable 
law have been represented correctly, 
a court may still impose sanctions 
under §57.105(3) if it finds that the 
party or lawyer has taken an action 
for the “primary purpose” of caus- 
ing “unreasonable delay” to the pro- 
ceedings.’ This section is obviously 
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intended to discourage the now all- 
too-common “delay tactics” used by 
unscrupulous (or lazy) litigants and 
their counsel. Although the statute 
does not specify which actions fall 
within its scope, it is conceivable 
that sanctionable conduct under this 
subsection might include tactics 
like: making unjustified objections 
at depositions;'* improperly in- 
structing clients not to answer 
nonprivileged questions;’ filing 
dilatory motions for protective or- 
ders (especially those purposely 
filed at the last minute);'* setting an 
unreasonable number of deposi- 
tions; drafting overbroad discovery 
requests; interposing unexplained 
objections to discovery requests;'’ 
providing overbroad or unnecessar- 
ily voluminous discovery responses; 
failing to properly identify discov- 
ery responses (or simply responding 
with a generalized reply, such as 
“available for inspection and copy- 
ing upon request,” when a more spe- 
cific response is appropriate);'* or 
moving for time extensions to assert 
claims or defenses without justifi- 
able grounds." 

Quite conceivably, subsection (3) 
could also be utilized to sanction 
dilatory “motions to continue” which 
fail to provide justifiable grounds for 
the requested continuance, or for 
overbroad motions to dismiss (i.e., 
those which provide no true guid- 
ance as to the actual grounds being 
asserted or have no chance of suc- 
cess), for filing unduly lengthy wit- 
ness and exhibit lists, or for failing 
to provide useful addresses for those 
witnesses.”° 

It is important to remember that 
when applying §57.105(3), the court 
is not to look to the substantive merit 
of the challenged action, but only to 
its “primary” purpose, that is, the 
court is only to determine whether 
the objectionable action was taken 
to “unreasonably delay” the proceed- 
ing. As with subsection (1), the mo- 
tion can be made at any time, but 
unlike subsection (1), subsection (3) 
appears to require that an eviden- 
tiary hearing be held before the 
court imposes any sanctions.”! When 
a purposeful delay is found, the stat- 
ute provides that the court “shall” 


pry, 
3 
| 


Works Like Paper! any Ae Boneite oday! 


< | » Digitel Signeture | Encryption | Decryption || |] 


and chattels hereby made, unto the said parties of the second part, their heirs, successors and 
assigns, against the lawful claims and demands of all persons whomsoever. 


In Witness Whereof, the parties of the first part have hereunto set their hands and seals this Sth 
day of January, 2001. 


Signed, sealed and delivered in the presence of us: 


Witness Signature Albertus J. Hoffman 


Printed Signature 


Witness Signature Luanne Hoffman 


Printed Signature 


STATE OF FLORIDA 
COUNTY OF PALM BEACH 


The foregoing instrument was acknowledged before me this Sth day of January, 2001, 
by Albertus J. Hoffman and Luanne Hoffman who [ | are personally known to me or [ } 
produced as identification 


Sign Documents On Your Computer Just Like Paper. 
Organize Your Documents In Folders Just Like Paper Manila Folders. 
Simple And Easy. Take Advantage Of UETA Today! 


* Holographic Signatures — Uses Popular Signature Tablets 

Digital Signatures 

Encryption/Decryption 

@ Full Annotation Tools 

¢ Works with All Applications — Microsoft Word / Wordperfect 
* Full Storage Management with the Landtech Digital Manager 


INTRODUCTORY PRICE - $379.00 


“DI GI TA, MANAGER 


with 


Paim Beach Blvd., Building 200 
Royat Palm Beach, Fl 33.411 
REQUIREMENTS: 


ANE Rem, SOMB Disk Space Grom 


«| 
— 
: 


award the movant attorneys’ fees, 
reasonable expenses, and any other 
loss that is compensable.” 


Just Who Is Entitled 
to Move for Sanctions? 

Both subsection (1) and subsection 
(3) permit a §57.105 motion to be 
raised by “any party” or “upon the 
court’s initiative.” The term “party” 
is to be read expansively in this con- 
text, and could very well include a 
number of persons or entities who 
are not actually named as parties in 
the litigation.” 

In addition, subsection (1) of the 
new statute now authorizes the court 
to determine “on its own motion” 
when a litigant (or counsel) should 
have known that a particular claim 
or defense lacked sufficient legal or 
factual support.”® The statute pro- 
vides little guidance,”* however, as 
to how and when a court should act 
on its own initiative.*’ While courts 
should certainly be encouraged— 
whenever appropriate—to apply 
their authority here, a trial judge 
contemplating sua sponte action may 
wish to provide potential sanctionees 
with some sort of due process, per- 
haps providing the affected parties 
or counsel with the opportunity to file 
a written justification for the objec- 
tionable conduct (7.e., to avoid the im- 
mediate imposition of sanctions) or 
otherwise permit them to be heard 
on the matter.** Although not re- 
quired, such precautions could only 
serve to aid the trial judge (and any 
reviewing court) in ensuring that all 
parties have been provided adequate 
opportunity to be heard and to 
present argument and testimony, 
which can then in turn serve as 
record support for the propriety of 
the trial court’s ruling.” 

In fact, if the court is considering 
sanctions against litigant and coun- 
sel, it might also be a good idea to 
provide the individual litigant(s) 
with a separate opportunity to prof- 
fer defenses that may be different 
from, or independent of, those that 
might be raised by counsel.*® And, 
wherever appropriate, the trial judge 
may wish to permit litigants addi- 
tional time to engage separate coun- 
sel for the limited purpose of the 
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§57.105 hearing—even where there 
may be no actual conflict with the 
litigant’s present counsel. This is 
because the application of the stat- 
ute may work to place the lawyer and 
litigant in an adversarial position,” 
and may in fact impact the attorney- 
client relationship, affecting privi- 
lege and confidentiality. This may 
require the trial judge to consider an 
in camera inspection of documents 
or evidence, or an appointment of a 
separate special master to review the 
evidence and determine whether a 
sanction is appropriate. 


When Can the §57.105 
Motion be Filed? 

In stark contrast to its predeces- 
sor, the new statute expressly pro- 
vides that a party may file a §57.105 
motion “at any time during a civil 
proceeding or action.”* In fact, al- 
though the statute appears to re- 
quire the filing of a motion, it does 
not appear that the motion needs to 
be made in writing. 

Under the prior statute, a prevail- 
ing party could only seek sanctions 
after a final judgment had been is- 
sued, and it required the prevailing 
party to file a formal motion, within 
a reasonable time.**? The new lan- 
guage of §57.105, however, autho- 
rizes the court to impose sanctions 
at any time during the proceeding — 
even before trial.** 

The language of the new statute 
suggests that the motion be made 
when the movant has “prevailed” 
over an unsupported argument (or 
proven purposeful delay), but there 
is nothing in the statute to prevent 
such a motion from being filed prior 
to an anticipated victory, or after that 
victory has been won.* In fact, it is 
already apparent that a §57.105 mo- 
tion can be raised on appeal as well.*® 

Indeed, after losing on a particular 
claim or defense at a hearing, the los- 
ing party could quite conceivably bring 
a successful appeal on that issue, and 
then seek sanctions for the untenable 
argument proffered by the “initial” 
winner in the trial court below.*’ 


How Should a Motion 
for Sanctions Be Raised? 
The legislature did not establish 


the exact procedure to be followed in 
making a motion under the new 
§57.105, and the Supreme Court has 
yet to speak to the issue. Some basic 
rules, however, would seem to apply. 
First, the particular format to follow 
in a §57.105 motion likely would de- 
pend on the circumstances of the 
situation and the severity of the 
sanction being requested. At the very 
least, the motion should identify the 
offending pleading or the particular 
“action” the movant believes to be 
sanctionable, and should state those 
specific grounds which establish how 
it either lacks the proper support or 
was intended just for delay. The 
motion should also identify the spe- 
cific sanction being sought. In many 
situations, the judge’s prior partici- 
pation in the proceedings is likely to 
provide the bench with full knowl- 
edge of the relevant facts, and fur- 
ther inquiry will not be necessary. 
Each motion should be tailored to the 
specific facts and circumstances of 
the case. A form motion is enclosed 
in the notes to this article.* 

A court considering sanctions may 
wish to issue some sort of “show 
cause” order (i.e., identifying the 
potentially sanctionable conduct, 
and setting a time for a hearing in 
that regard—perhaps one which 
would be analogous to that used in 
a contempt hearing).*® In this way, 
the court will be best able to follow 
the mandate of the new statute, but 
at the same time provide some no- 
tice to the offending party as to its 
intent to impose sanctions, and of- 
fer the sanctionee an opportunity to 
respond. Any such order should 
identify the specific pleading or 
other paper subject to sanctions and 
set a hearing time to consider any 
evidence or defenses.*° Then, if the 
court does determine that sanctions 
should be imposed, it should enter 
an order that details the separate 
findings which justify each sanction 
and identifies under which subsec- 
tion the sanction is being imposed.*! 
A model order is included in the 
notes to this article.” 


The Sanctions Available 
The new statute authorizes a va- 
riety of sanctions, including attor- 
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neys’ fees, “reasonable expenses,” 
and even “damages.”** Each section 
has its own remedies and rules of ap- 
plication. Under subsection (1), the 
court is authorized to award the pre- 
vailing party a “reasonable 
attorney’s fee,” and the fee is to be 
paid “in equal amounts by the los- 
ing party and the losing party’s at- 
torney.” Under subsection (3), sanc- 
tions are only available against an 
“opposing party.” Although the new 
statute does not prescribe any par- 
ticular method to determine the 
amount of such fees, the movant 
should be expected to make the ap- 
propriate allegations and, if neces- 
sary, provide supporting evidence in 
a separate filing. In some cases, a 
hearing on the amount of the fees 
may be necessary.“ 

As mentioned, subsection (3) of 
the new statute also permits the 
prevailing party to collect “damages” 
caused by the “delay,” but it does not 
specify just what kind of damages 
might be recoverable. A prevailing 
party under subsection (3) (i.e., one 
proving a “purposeful delay”) is en- 
titled to seek “damages” for the “rea- 
sonable expenses” incurred in secur- 
ing the order. And that section 
specifically provides the award of 
damages may include “other loss 
resulting from the improper delay.” 

Subsection (4) of the new statute 
also provides that the court may 
award any “other sanctions or rem- 
edies available under law or under 
court rules.”** This subsection 
makes it clear that the intent of the 
new statute is to expand the scope 
of sanctionable acts available, and 
it encourages courts to do so by 1) 
emphasizing the responsibilities of 
each litigant and attorney, and 2) 
by enforcing those obligations 
through the imposition of the wide 
array of sanctions now available. 


Defenses to 
§57.105 Sanctions 

There are several defenses which 
can be raised to a motion made un- 
der §57.105, and which defenses are 
applicable will depend on which sub- 
section the particular motion in- 
vokes, and whether the potential 
sanctionee is a party or an attorney. 
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First, of course, any potential 
sanctionee (be it litigant or attorney) 
can argue that the motion is unsub- 
stantiated, arguing in essence that 
it does not put forth sufficient alle- 
gations to warrant a hearing or ul- 
timate sanction. 

If the motion is properly pled, po- 
tential sanctionees can still avoid li- 
ability in a number of ways. If the 
motion is made under §57.105(1), 
and attacks the substantive merit of 
a particular legal position taken, the 
potential sanctionee may be able to 
avoid liability upon a showing that 
the otherwise unsupported position 
of law had actually been: 1) grounded 
upon a good faith argument for the 
“extension” or “modification” of the 
law (or on a request for the creation 
of new law); and 2) that the plea for 
a change in the law had a “reason- 
able” expectation of success.** This 
two-part defense is grounded in the 
pleader’s “good faith” belief, and is 
to be judged under an “objective” 
standard, and thus requires a show- 
ing that the sanctionee—or more 
likely the sanctionee’s counsel — pos- 
sessed a demonstrable “good faith” 
belief that the argument for chang- 
ing the law was both reasonable and 
feasible.” 

There is also a “defense” against 
§57.105 sanctions that is available 
only to attorneys. Subsection 
57.105(1) provides that a losing 
party’s attorney will not be held per- 
sonally responsible for a pleading or 
other paper containing unsubstanti- 
ated facts if he or she can demon- 
strate having acted in “good faith,” 
in relying on a client’s representa- 
tion** as to the existence of those 
material facts.*® Thus, this subsec- 
tion provides a “safe harbor” of sorts 
for the losing party’s attorney (but 
not the losing party), if the attorney 
can establish that the client either 
lied or was wrong about the critical 
facts of the case, that he or she acted 
in “good faith” in relying upon the 
client’s inaccurate recitation. This 
defense also requires a showing of 
“good faith,” and as such, an attor- 
ney who seeks to invoke it will likely 
have to establish that he or she con- 
ducted a “reasonable” investigation 
of the client’s story, or otherwise had 


good reason to rely upon the client’s 
representations. Obviously, if the cli- 
ent represented the facts inaccu- 
rately and his attorney has to prove 
his own client was wrong (i.e., just 
to avoid sanctions), the case itself 
might be in jeopardy—not to men- 
tion the attorney-client relation- 
ship—so being “sanctioned” may be 
the least of everyone’s problems. Ac- 
cordingly, lawyers today need to be 
particularly carefui to investigate 
the underlying facts and supporting 
documentation for each claim or de- 
fense the client’s version of the facts 
seems to raise, and should verify— 
through independent sources if pos- 
sible—the critical facts which sup- 
port them.” 

The language of the new statute 
thus seems to draw a distinction be- 
tween the §57.105 motion directed at 
unsupported “factual” claims, and 
those which might be directed at un- 
supported “legal” claims. This “good 
faith” defense—applicable only to 
factual representations and presum- 
ably available only to attorneys— 
contrasts starkly with the “good 
faith” defense of positions of law, 
which can be utilized by either a liti- 
gant or an attorney.” 

As subsection (3) establishes an 
entirely new substantive right, it is 
not yet clear what “defenses,” if any, 
can be raised to such a claim. Pre- 
sumably, in light of the movant’s 
burden under subsection (3) to prove 
the purposeful delay by “a prepon- 
derance of the evidence,” the chal- 
lenged party can argue that this 
burden has not been met. Other 
than that, there are no known de- 
fenses to this motion at this time. 


Forum v. Boca Burger 

In Forum v. Boca Burger, Inc., 
Florida’s Fourth District Court of 
Appeal became one of the first ap- 
pellate courts in the state to construe 
and apply the new statute.” The case 
and opinion provide a rather stark 
glimpse into both the possibilities 
and the promise of the new §57.105. 
In Boca Burger, a plaintiff in a civil 
suit filed an action seeking damages 
for the defendant’s mislabeling of a 
food product. The defendant moved 
to dismiss the complaint, but on the 
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day of the hearing, the plaintiff filed 
an amended complaint. The 
amended complaint was actually 
filed by several different lawyers, 
including at least one whose name 
had not appeared on the original 
complaint.” 

At the hearing on defendant’s 
motion to dismiss, the trial judge 
voiced some concern over the 
plaintiffs last minute filing of the 
amended complaint, and focused 
upon the fact that the lawyer ap- 
pearing at the hearing on the 
plaintiffs behalf had not actually 
been the one to sign the original 
complaint (i.e., the complaint being 
challenged by the motion then be- 
fore the court). The plaintiffs “new” 
counsel informed the judge that he 
had just filed a notice of appearance 
that morning along with the 
amended complaint,” but the judge 
nevertheless proclaimed that he had 
a “fundamental problem” with the 
fact that the complaint had been 
amended without leave of court, and 
that the plaintiff's “new” lawyer had 
not been the one who had signed the 
complaint which constituted the 
subject of the hearing.” 

The trial judge then asked defense 
counsel if he had any problems with 
either of these matters.*’ Defense 
counsel informed the judge that he 
knew that the lawyer who had filed 
the plaintiffs original pleading had 
his own firm, and that one of the law- 
yers signing the amended pleading 
had a different firm, which appeared 
to be located at the same address as 
the first.** Defense counsel admitted 
that he had communications with 
one of the new lawyers listed on the 
amended pleading, but added that 
“he’s never defined exactly—to my 
knowledge—his role... .”°° The trial 
judge again indicated his disap- 
proval of the appearance, but decided 
to “skip that one for a minute.”® 

The trial judge, discussing the 
amended complaint, bemoaned the 
fact that the hearing had been set 
for nearly four weeks and the 
amended complaint had actually 
been filed on the very day of the 
hearing.” Plaintiff’s counsel tried to 
point out that the rules expressly 
permit such an amendment (with- 


out leave of court) at any time be- 
fore the filing of a responsive plead- 
ing, and stressed to the court that 
the defendant’s motion to dismiss 
was not a responsive pleading. 
Again, the trial judge turned to de- 
fense counsel for a response. 

Unfortunately, instead of just con- 
ceding the issue, defense counsel 
cited case authority from a federal 
trial court in Michigan that, as he 
put it, “suggests that attempting to 
amend a complaint while a motion 
to dismiss is pending is procedurally 
improper and causes prejudice to the 
party seeking to dismiss the com- 
plaint.”® Counsel also cited the 
court to a bankruptcy case, which 
he claimed to be of the same effect. 
He then argued that the Fourth 
District’s decision in Life General 
Security Insurance Co. v. Horal, 667 
So. 2d 967 (Fla. 4th DCA 1996), 
“suggests that leave to amend or 
attempting to amend a complaint at 
the eleventh hour would cause 
prejudice to the opposing party, and 
it is within the discretion of the trial 
court to deny.”** While conceding 
that “the rule is what it is,” defense 
counsel went on to contend “it is 
within the court’s discretion to deny 
leave to amend.” After hearing these 
arguments, the trial judge granted 
the defendant’s motion to dismiss, 
and the plaintiffs appealed.® 

On appeal, the Fourth District re- 
versed the trial court’s ruling, find- 
ing that neither argument made by 
the defense was supported in law, 
nor made in good faith. The court 
pointed out that Florida’s proce- 
dural rules are not controlled by in- 
terpretations of the Federal Rules 
of Procedure, and particularly not by 
the interpretation of federal rules 
made by federal trial courts in 
Michigan. The court then noted that 
Rule 1.190(a) of Florida Rules of 
Civil Procedure specially permits a 
plaintiff to amend a complaint with- 
out seeking leave of court if the only 
“response” at the time the amend- 
ment is made has been a motion to 
dismiss. Under this rule, the only 
requirement is that the amended 
complaint be filed before a respon- 
sive pleading is filed; and the mo- 
tion to dismiss filed by defendant 
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was not a “responsive pleading.” 

The Fourth District concluded 
that the trial judge in Boca Burger 
had been misled by the defense 
counsel’s unsupported argument on 
both of these issues. The Fourth 
District found the propriety of the 
plaintiffs “last-minute” addition of 
counsel to be incontrovertible. The 
court also found it incontrovertible 
that the plaintiff in Boca Burger had 
every right to amend the complaint 
under the applicable rules without 
leave of court. In fact, the legal suf- 
ficiency of the original complaint 
had actually been mooted by the 
amendment, and thus there was no 
need to even have the hearing.® 

Turning to the question of issuing 
sanctions under the new statute, the 
district court stressed how the new 
§57.105 now applies to any claim or 
defense, and not just an entire ac- 
tion, as did its predecessor. And, as 
discussed above, the court reiterated 
that sanctions were no longer to be 
imposed only when there is “a com- 
plete absence of a justiciable issue 
of either law or fact raised by the los- 
ing party,” but whenever it is shown 
that the litigant or his trial counsel 
“knew or should have known” that 
the claim or defense asserted was 
either not supported by the facts or 
not supported by an application of 
“then-existing” law. 

Applying the new standard to the 
conduct of the defendant (and its 
attorneys), the Fourth District con- 
cluded that an award of fees was 
mandated by the new statute. The 
court found that there was no pos- 
sible view of the law that could have 
supported counsel’s implication” 
that the appearance of the new at- 
torney at the hearing was somehow 
improper.” The court also held that 
it was equally unsustainable for the 
defense to have “suggested” that the 
trial court had any power to disre- 
gard the proper filing of the 
amended complaint, because in 
Florida, an amended complaint can 
be filed at any time before a respon- 
sive pleading is filed.** The court 
thus concluded that there was no 
possible view of the law to support 
defense counsel’s claim that the le- 
gal sufficiency of the original com- 
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that the Florida Supreme Court 
should adopt, by judicial opinion, 
the standard articulated in Celotex, 
and memorialized in federal Rule 
56. Rule 56 contains those two no- 
torious sentences, not apparent in 
Florida’s Rule 1.510, which shift the 
burden to the nonmoving party to 
“set forth specific facts showing that 
there is a genuine issue for trial.” 
Although the authors’ argument 
peaked our interest, some research 
revealed a line of cases, stemming 
from Florida’s highest court, which 
appears to adopt the standard of 


Rule 56. In The Florida Bar v. Mogil, 
763 So. 2d 303, 307 (Fla. 2000), the 
court states, “Once [the movant] ten- 
ders competent evidence to support 
his motion .. . , the opposing party 
must come forward with 
counterevidence sufficient to reveal 
a genuine issue. It is not enougth for 
the opposing party merely to assert 
that an issue does exist.” (Emphasis 
in original.) The principle in Mogil 
stems from Florida Supreme Court 
case law stretching back almost four 
decades. See Landers v. Milton, 370 
So. 2d 368, 370 (Fla. 1979); Harvey 
Bldg., Inc., v. Haley, 175 So. 2d 780, 
783 (Fla. 1965). The authors go on 


to note that the Supreme Court may 
have “silently ignored its own stan- 
dard” from Landers. Considering the 
court’s recent opinion in Mogil, has 
the Supreme Court really ignored its 
own standard? 

An amendment to Rule 1.510 may 
be appropriate in order to bring 
Florida’s summary judment stan- 
dard up to speed with that of Rule 
56. However, is there really a need 
to await a judicial opinion adopting 
that standard in light of Mogil, 
Landers, and Haley? 
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May 17 * #5130-Family Law Children Issues II 
May 31 * #5158L-5159V-Basic Family Law 


Miami 
Hyatt Regency Downtown 
May 9 * #5130-Family Law Children Issues II 
May 15 ¢ #5173-Criminal Law Update 
May 17 * #5118-Mergers, Acquisitions and Conversions 
May 31 ¢ #5177-Advanced Evidence 


RosenCentre Hotel 
May 9 ¢ #5156L-5157V-Basic Probate and Guardianship 
May 16 ¢ #5177-Advanced Evidence 
May 30 * #5130-Family Law Children Issues II 
May 31 * #5158L-5159V-Basic Family Law 


Ft. Lauderdale 
Broward County Bar Association 
May 9 * #5156L-5157V-Basic Probate and Guardianship 
May 31 * #5158L-5159V-Basic Family Law 


Tallahassee 
The Florida Bar Annex 
May 10 ¢ #5173-Criminal Law Update 
May 16 * #5156L-5157V-Basic Probate and Guardianship 
May 24 ¢ #5130-Family Law Children Issues II 
May 31 * #5118-Mergers, Acquisitions and Conversions 


Pensacola 
Escambia/Santa Rosa Bar Association 
May 15 « #5177-Advanced Evidence 
May 23 * #5156L-5157V-Basic Probate and Guardianship 
May 29 ¢ #5130-Family Law Children Issues II 
May 30 ¢ #5173-Criminal Law Update 


Tampa 
The Florida Bar-Room C 
May 31 ¢ #5118-Mergers, Acquisitions and Conversions 


Fort Myers 
May 31 * #5118-Mergers, Acquisitions and Conversions 
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plaint was still at issue, or that the 
defendant’s motion to dismiss the 
original complaint was in any way 
applicable to the amended com- 
plaint the plaintiff had (quite prop- 
erly) filed earlier that day.** The 
court also found that counsel’s con- 
duct could not have been based upon 
“factual” representations of the cli- 
ent, or any “good faith” attempt to 
change or modify existing law.“ 

The Fourth District concluded by 
pointing out how the heart of all le- 
gal ethics is found in the lawyer's duty 
of candor to the tribunal.” The court 
noted that unlike many other provi- 
sions in the disciplinary rules which 
rely primarily upon the court (or op- 
posing lawyer) for their invocation, 
the duty of “candor” is essentially a 
matter of self-regulation, and every 
lawyer has an ethical duty to sponta- 
neously disclose contrary authority to 
a court that is laboring under a mis- 
conception of law.” The court con- 
ceded that this obligation may at 
times seem “counter-intuitive” to the 
lawyer’s principal role as an advocate 
and noted how it is often invoked at 
the most inopportune time—when 
victory seems right within the 
advocate’s grasp—but then stressed 
that it is these very things that the 
duty makes necessary.” 


Conclusion 

The new §57.105 now mandates 
that courts impose sanctions when- 
ever the circumstances demand it, 
and the new standards expand those 
circumstances considerably. The lan- 
guage of the new statute will un- 
doubtedly increase the number of 
situations that could justify sanc- 
tions, and should encourage courts 
to overcome their traditional reluc- 
tance to intervene unless requested 
to do so by one of the parties. Every- 
one needs to know the new rules cre- 
ated by this new statute. 

This new law sounds a needed 
alarm to all civil litigants and their 
attorneys while it simultaneously 
seeks to strengthen and reinforce 
those standards of professionalism 
and ethics already in place. Hope- 
fully, other courts in Florida will 
follow the lead of the Fourth District 
in Boca Burger and utilize this new 


statute to discourage the use of dila- 
tory and abusive tactics now rou- 
tinely practiced in our state’s courts. 
The new statute could help to 
streamline the litigation process by 
decreasing the number of unsup- 
ported claims and defenses brought 
before the bench and by reducing the 
all-too-common dilatory actions 
taken by unscrupulous parties, and 
it could very well work to signifi- 
cantly lessen the need for more 
judges and courthouses as dockets 
are flushed clear of meritless litiga- 
tion and meaningless hearings. 
This new statute is likely to illu- 
minate—and perhaps’ even 
broaden—an attorney’s duty of can- 
dor; at the same time, it expressly 
commissions the state’s courts to 
impose sanctions—on the court’s 
own motion if necessary — when that 
duty is breached in any way. Ladies 
and gentlemen, it is a new day. Go 
forth prepared and forewarned. U 


‘It should be noted that in late No- 
vember of 2001, a bill was prefiled in the 
Florida House of Representatives by 
Representative Seiler (HB 487), and an 
identical bill was filed in the Florida 
Senate by Representative Campbell of 
(SB 0528). Both bills seek to amend the 
new statute slightly, and establish just 
such a “safe harbor” language similar to 
that found in Rule 11 of Federal Rules 
of Civil Procedure. 

2 The “new” §57.105 was created as but 
one component of the comprehensive 
reform to civil litigation enacted by the 
legislature in 1999. Chapter 99-225 
Florida Laws provides that the new 
§57.105 “shall take effect October 1, 
1999,” and this language may leave some 
room for interpretation as to whether it 
should be applicable to actions filed prior 
to that date, but which were (or still are) 
ongoing as of the effective date. Since 
the statute applies to claims or defenses 
rather than the entire action, it is logi- 
cal to assume that it could apply to the 
filing of an improper “claim or defense,” 
or to any unreasonable action taken af- 
ter October 1, 1999, the effective date of 
the statute, even if the wrongful act oc- 
curs in a case which had actually been 
filed prior to that date. 

3 Rojas v. Drake, 569 So. 2d 859, 860 
(Fla. 2d D.C.A. 1990). See also Fa. Stat. 
§57.105 (1990). 

* Federal case law may be helpful here, 
as a number of federal courts have ap- 
plied a negligence standard when con- 
sidering the imposition of sanctions un- 
der Rule 11 of the Federal Rules of Civil 
Procedure. See, e.g., U.S. v. Claros, 17 
F.3d 1041, 1047 n.4 (7th Cir. 1994). 

5 Td. 


18 THE FLORIDA BAR JOURNAL/APRIL 2002 


® Fia. Stat. §57.105(3) (West Supp. 
2000). 

* See, e.g., Rule 4-1.3 of the Florida 
Rules of Professional Responsibility. 

8 See, e.g., Mukenfuss v. Deltona Corp., 
508 So. 2d 340, 341 (Fla. 1987) (fees will 
not be awarded to prevailing party un- 
der §57.105 unless court finds total or 
absolute lack of justiciable issue, which 
is tantamount to finding that action is 
frivolous and so clearly devoid of merit 
both of facts and law as to be completely 
untenable). 

® Fua. Stat. §57.105(1) (West Supp. 
2000). 

10 Td. 

"! See Rule 4-3.1, Fla. Rules of Profes- 
sional Responsibility. 

” Although there is nothing in the new 
statute to suggest that the standard for 
for pro se litigants sanctions under the 
new §57.105 will be different (i.e., than 
with those who are represented by coun- 
sel), a sanctioning court would presum- 
ably be equipped with sufficient discre- 
tion to take into account the special 
circumstances which often arise in pro 
se situations. See, e.g., Haines v. Kerner, 
404 U.S. 519, 520 (1972), in which the 
U.S. Supreme Court noted that plead- 
ings drafted by pro se litigants should 
be held to a less stringent standard than 
formal pleadings drafted by lawyers. 

Stat. §57.105(3) (West Supp. 
2000). 

4 The Supreme Court previously 
sought to curb such obstructionist con- 
duct by enacting the 1996 amendment 
to Rule 1.310(c) (“Any objection during 
a deposition should be stated concisely 
and in a nonargumentative and 
nonsuggestive manner”). See also In re 
Amendments to Florida Rules of Civil 
Procedure, 682 So. 2d 105, 117 (Fla. 
1996). Circuit courts and bar organiza- 
tions have also implemented guidelines 
in an effort to stop such abuse. See, e.g., 
Guidelines for Professional Conduct 
(Florida Bar Trial Lawyers Section, §E 
at paragraphs 8, 9, and 11) (“Counsel 
defending a deposition should limit ob- 
jections to those that are well-founded 
and permitted by the rules of civil pro- 
cedure or applicable case law... . While 
a question is pending, counsel should 
not, through objections or otherwise, 
coach the deponent or suggest answers. 
Should any lawyer do so, the courts are 
urged to take stern action to put a stop 
to such practices and to serve as a de- 
terrent to others. Counsel for all parties 
should refrain from self-serving speeches 
during depositions”). See also Uniform 
Administrative Policies & Procedures, 
§XIV, Deposition Guidelines; 3 Fla. L. 
Supp. 164 (Fla. 9th Jud. Cir. 1995) 
(“speaking objections and other tactics 
and recesses for coaching a deponent 
during a deposition are improper and 
may also be cause for sanctions”); and 
Steven G. Mason and William J. 
Sheaffer, Deposition Potpourri, 75 Fa. 
B.J. 77, 78 (June 2001); and Gleneagle 
Ship Management Co. v. Leondakos, 602 
So. 2d 1282 (Fla. 1992). While Rule 
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1.310(d) permits the filing of a “motion 
to terminate or limit examination,” the 
difficulty in enforcing this provision has 
substantially weakened its effect on such 
improper conduct. The new §57.105 may 
be of help here. 

1S Section 57.105(3) may provide another 
avenue to secure sanctions for dilatory 
conduct during depositions. R. Civ. 
P. 1.310(c) (1999) provides very limited 
grounds upon which counsel may instruct 
a witness to not answer a question (7.e., 
allowing the instruction only where it’s 
“necessary to preserve a privilege,” or to 
“enforce a limitation on evidence directed 
by the court,” or to make a motion to ter- 
minate or limit a deposition) under Rule 
1.310(d). Counsel should not interrupt or 
delay discovery proceedings by asserting 
the need for record discussions under the 
ruse of claiming it is necessary to deter- 
mine whether a privilege should be as- 
serted. Accord Fisher v. Goord, 184 
F.R.D. 45, 48-49 (W.D.N.Y. 1999) (reit- 
erating Guidelines for Discovery Deposi- 
tions); (“Counsel and their witness/clients 
shall not initiate or engage in private off- 
the-record conferences during depositions 
or during breaks or recesses, except for 
the purpose of deciding whether to assert 
a privilege”). 

‘6 Of course, there may be situations 
where it might be appropriate to file a 
motion for protective order. However, con- 
sistent with the new §57.105, courts 
should no longer have to tolerate unjusti- 
fied or last-minute filings of such motions, 
particularly so where the subject in dis- 
pute could (and should) have been timely 
resolved—through agreement—long be- 
fore the scheduled event that gave rise to 
the motion. Ifa litigant believes he or she 
has an appropriate justification to move 
for a protective order, the litigant should 
immediately contact the opposing party 
and attempt to resolve the matter and, 
failing a suitable resolution, immediately 
file the motion and seek to have it timely 


heard. Momehah v. Ammache, 616 So. 2d 
121, 124 (Fla. 2d D.C.A. 1993) (providing 
that it is proper for a “a party seeking the 
order [to] make his motion as soon as the 
need for it becomes known and tries to 
obtain a hearing on the motion before the 
time set for compliance with the order. . . 
.”); Staples v. Rivers, 559 So. 2d 440 (Fla. 
1st D.C.A. 1990). 

Unfortunately, until now, Rule 1.380 
has not been used successfully to dis- 
courage abuse of the discovery process. 
Perhaps the new §57.105 will provide 
courts with the tools they need (and the 
parties with the motivation they need) 
to expedite this component of the pro- 
ceeding. See also Tramel v. Bass, 672 So. 
2d 78, 83-84 (Fla. 1st D.C.A. 1996) (out- 
lining the court’s inherent power to 
award sanctions for discovery violations, 
including the striking of pleadings and 
the issuance of a default judgment). 

‘7 This common pretrial tactic lends no 
efficiency to the expeditious resolution of 
discovery issues. The new statute may 
find such blanket objections (i.e., refus- 
ing to produce documents or answer ques- 
tions by labeling them as “overbroad” or 
“objectionable”) fit squarely within its 
scope. Thus, an objection should clearly 
identify its legal basis. This practice helps 
to bring the issues into focus, and per- 
haps may clear the way for an agreement 
for a more refined discovery request. 

18 There is no excuse for the failure of 
the responding party to identify which 
documents correlate to which discovery 
requests, and this practice could very 
well fall within the prohibition against 
“unreasonable delay” enacted in subsec- 
tion (3). Furthermore, the common re- 
sponse, “available for inspection and 
copying,” while sometimes appropriate, 
should not allow a responding party to 
delay compliance even longer by placing 
additional conditions concerning when 
or how the documents or items are to be 
viewed. A party providing this sort of 


response should be required to identify 
the specific dates within the response 
period that such documents or items will 
be available. The proponent of the dis- 
covery may then schedule an inspection 
at his or her own convenience. 

18 While counsel should be strongly en- 
couraged—consistent with general te- 
nets of professionalism and local rules 
regarding litigation conduct—to agree 
with extensions of time whenever pos- 
sible, litigants should not be permitted 
to circumvent established filing dead- 
lines with last minute, unsupported 
motions for extensions of time (i.e., those 
filed without sufficient grounds or re- 
quest for hearing). The application of the 
new subsection (3) of §57.105 will hope- 
fully help to curb this improper tactic. 
Consistent with the intended procedure, 
litigants will be charged with early de- 
tection of circumstances that could ne- 
cessitate an extension, and (in the ab- 
sence of an agreement) the expeditious 
filing of such requests in timely secur- 
ing a hearing to resolve the matter. It 
should be pointed out that this rule 
works both ways; as it would a/so seem 
to apply to the opposing litigant who 
unjustifiably refuses to agree to an oth- 
erwise validly supported extension re- 
quest (e.g., by merely asserting that “my 
client has instructed me not to agree to 
any requests for extension of time.”) 

20 While not often the subject of appel- 
late review, trial judges commonly re- 
ceive complaints about “overbroad” wit- 
ness and exhibit lists. Litigants 
apparently see little downside to this 
troublesome practice, which only serves 
to further clog the pretrial process by 
creating more motions, more discovery, 
and more requests to strike or continue. 

21 Unlike subsection (1) of the new stat- 
ute, which only requires the court to 
“find” a claim or defense to be unsup- 
ported, subsection (3) specifically re- 
quires that the movant establish the 


“Mike Papantonio’s latest work, 
Resurrecting Aesop, should be required 
reading for every courtroom lawyer. 

It is a book that invigorates the spirit, 
instructs with wisdom and sustains 
the soul. Aesop here is revealed as a 
keen observer of human nature. This 
book will be timeless as an advocate’s 
guide to decency and professionalism 
in the practice of law.” 


— Russ M. Herman 
New Orleans, Louisiana 
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dilatory purpose of the challenged action 
“by a preponderance of the evidence.” It 
is interesting that the legislature would 
appear to have given the courts the uni- 
lateral power to “find,” without any hear- 
ing on the issue, that a particular claim 
or defense is unsupported in law or fact, 
but yet require an evidentiary hearing 
to determine whether a particular action 
may have been intended to “unreason- 
ably delay” a proceeding. Moreover, 
there is no legislative direction prescrib- 
ing what sort of “evidence” the movant 
should put forth to establish the dilatory 
intent here. Presumably, such evidence 
would include a substantial recitation of 
the applicable facts, the pertinent plead- 
ings and papers, and perhaps even tes- 
timony by the individual—or attorney — 
who is alleged to have taken the dilatory 
action in question. 

22 See “The Sanctions Available” dis- 
cussed infra. Section 57.105(3) thus rep- 
resents a substantial departure from the 
standard applied under the prior statute, 
where attorneys’ fees were not awarded 
unless the prevailing party could estab- 
lish that “no justiciable issue” existed 
upon which to base the lawsuit. See Mary- 
land Cas. Ins. Co. v. Semmer Elec., Inc., 
535 So. 2d 670 (Fla. 2d D.C.A. 1988). The 
current version of the statute now man- 
dates an award for an action primarily 
taken for delay, even if there are justi- 
ciable issues at stake in the litigation. 
Interestingly, subsection (3) does not 
identify just whom the sanctions/dam- 
ages are to be assessed against, but 
merely provides that damages are to be 
awarded “to the moving party.” As such, 
there is certainly an argument that such 
sanctions might be imposed on the los- 
ing party, counsel, or both. 

23 See Visoly v. Security Pacific Credit 
Corp., 768 So. 2d 482, 489 (Fla. 3d D.C.A. 
2000) (parties include not only those 
whose names appear upon the record, 
but all others who participate in the liti- 
gation by employing counsel, or by con- 
tributing toward the expenses thereof, 
or who in any manner, have such con- 
trol thereof to be entitled to direct the 
course of the proceedings); Lage uv. 
Banco, 521 So. 2d 299, 300 (Fla. 3d 
D.C.A. 1988) (the word “party” includes 
one concerned with, conducting, or tak- 
ing part in any matter or proceeding, 
whether he is named or not); AVEMCO 
Ins. Co. v. Tobin, 711 So. 2d 128, 130 
(Fla. 4th D.C.A. 1998) (an attorney is a 
“party”); Florida Ass’n of Nurse Anesthe- 
tists v. Dep’t of Prof. Reg., 500 So. 2d 334, 
326 (Fla. Ist D.C.A. 1986) (association 
which had been permitted to file a re- 
sponse and memorandum of law in ad- 
ministrative proceedings was a “party” 
to proceedings); Kaiser Aerospace and 
Electronics Corp. v. Teledyne Indus., 
Inc., 229 B.R. 860, 873 (S.D. Fla. 1999) 
(a participant in a confirmed reorgani- 
zation plan who has a direct interest in 
the subject matter is considered a “party” 
even if never formaily named). 

*4 This reference is something of a mis- 
nomer; the court actually just acts on 


its own “initiative” and no motion is ac- 
tually made or filed. See TRAwick, 
FLORIDA PRACTICE AND PROCEDURE 89, §9- 
1 (2001). 

*> If the statute is to have any mean- 
ingful effect, a trial judge should be per- 
mitted to sanction a party or counsel in 
the appropriate circumstances, and such 
action should not be sufficient grounds, 
on its own, to disqualify a judge from 
the case. See Thompson v. State, 759 So. 
2d 650, 651 (Fla. 2000), and authorities 
cited therein (adverse ruling may not be 
the basis for disqualification). 

°° It is possible that the Florida Legis- 
lature, in promulgating the new statute, 
deliberately sidestepped the procedural 
issues because of the concern that such 
action might violate the “separation of 
powers” doctrine (i.e., by delineating 
court procedure to state’s courts). See 
Fa. Const. art. II, §3. The new statute 
quite clearly establishes a “substantive” 
right to seek an award of fees and dam- 
ages caused by the result of an improper 
use of the judicial system. However, 
while the legislature has established this 
substantive right, the courts have exclu- 
sive power to adopt rules for practice and 
procedure. See Fia. Const. art. V, §2(a); 
see also Allen v. Butterworth, 156 So. 2d 
52, 53 (Fla. 2000). In any event, any such 
order should contain specific findings of 
fact and law so as to comport with basic 
principles of due process. 

“7 Federal cases interpreting the “safe 
harbor” provision of Rule 11 of the Fed- 
eral Rules of Civil Procedure may pro- 
vide instructive reasoning on what a 
court might consider when acting “on its 
own initiative.” While the new statute 
might serve to encourage courts to im- 
pose sanctions for unsupported or dila- 
tory actions, the §57.105 standard 
should probably be applied with particu- 
lar stringency when a court seeks to act 
sua sponte. Cf. United Nat. Ins. v. R & 
D Latex Corp., 242 F.3d 1102, 1115-16 
(9th Cir. 2001) (using the “particular 
stringency” standard where a court im- 
poses sanctions on its own motion). 

28 While not specifically required by 
statute, where a court wishes to act “on 
its own motion,” it may, for example, is- 
sue an “order to show cause” why sanc- 
tions should not issue, directing the de- 
fending party to file an appropriate 
response. The hearing might also be used 
to consider evidence which might shed 
light on the appropriate sanctions (i.e., 
via mitigation or enhancement evi- 
dence). See, e.g., Neder v. Financial 
Corp., 592 So. 2d 1218 (Fla. 1st D.C.A. 
1992); Franchi v. Shapiro, 650 So. 2d 161 
(Fla. 3d D.C.A. 1995). Cf. Westley v. Hub 
Cycles, Inc., 681 So. 2d 719 (Fla. 2d 
D.C.A. 1992) (determining it was error 
to award sanctions under Rule 1.380 
where the record failed to show that 
counsel had been dilatory or willfully 
refused to produce documents). 

2° However the issue is initially raised, 
a judge imposing sanctions under the 
new statute should not view such action 
as an indication that any remaining por- 
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tion of the sanctionee’s case is without 
merit. 

%° For example, the attorney seeking to 
avoid personal sanctions may try and 
claim that the client misrepresented the 
facts upon which the pleading was based. 
The client in such a situation might very 
well dispute that contention. 

3! See discussion note 29, supra. 

82 Fia. Stat. §57.105 (West Supp. 2000). 

33 See, e.g., FLa. Stat. §67.105(1) (1994). 

34 Prior to this most recent revision, the 
statute had been altered in that regard. 
See, e.g., Department of Revenue v. Allen, 
772 So. 2d 633, 633 (Fla. 1st D.C.A. 
2000) (recognizing that §57.105 was re- 
cently revised to allow attorneys’ fees if 
a claim was known to be without sup- 
port in fact or law at any time before 
trial). 

% Interestingly, while the new statute 
appears to permit the §57.105 motion to 
be filed at any time, it should be noted 
that the new Florida Rule of Civil Proce- 
dure 1.525, effective January 1, 2001, es- 
tablishes its own time requirement for 
filing motions for costs and attorneys’ 
fees. This rule provides that any party 
seeking costs, attorneys’ fees, or both 
shall serve a motion within 30 days after 
filing of the judgment. It is yet to be seen 
how this rule will be reconciled with the 
language in §57.105. Cf; McAskill Publi- 
cations Inc. v. Keno Bros. Jewelers, Inc., 
647 So. 2d 1012 (Fla. 4th D.C.A. 1994) 
(trial courts should generally not grant 
“unreasonably tardy” posttrial motions 
for attorneys’ fees, in this case filed three 
months after judgment on the merits); 
Nat'l Env. Prod., Ltd., Inc. v. Falls, 678 
So. 2d 869 (Fla 4th D.C.A. 1996) (motion 
filed 19 months after judgment was pre- 
sumptively unreasonable delay). 

36 Forum v. Boca Burger, 788 So. 2d 
1055 (Fla. 4th D.C.A. 2001). 

37 This is precisely what happened in 
Boca Burger. Id. Interestingly, under the 
former statute a party was not required 
specifically to plead the request for at- 
torneys’ fees in order to be entitled to 
such fees under §57.105. Bruce v. 
Barcomb6, 675 So. 2d 219 (Fla. 4th D.C.A. 
1996). 

38 The following is just a “form,” of 
cause, and must be tailored to meet the 
particular facts and circumstances of 
each case. 


IN THE CIRCUIT COURT OF 
THE 17TH JUDICIAL CIRCUIT IN 
AND FOR BROWARD COUNTY, 
FLORIDA. 

CIVIL DIVISION 


CASE NO.: 
JOHN DOE, Plaintiff, 


Vv. 
JOHN DOE, Defendant. 
/ 


Motion for Sanctions Under §57.105 


Pursuant to §57.105 Florida Statutes 
(Supp. 2000), Plaintiff John Doe respect- 
fully requests that this Court enter an 
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Order imposing sanctions, including, but not limited to, attor- 
neys’ fees and/or other sanctions against [identify the potential 
sanctionee-litigant, counsel and/or third party], and as grounds 
for seeking such relief and would state as follows: 

1. The [potential sanctionee] has [identify (a) the particular 
pleading, action and claim or defense challenged under subsec- 
tion (1), or (b) the specific dilatory actions that fall within the 
scope of subsection (3)]. 

2. Subsection 57.105(1) Florida Statutes (2001) provides that 
upon the court’s initiative, or by motion of any party, the court 
shall award a reasonable attorneys’ fee to be paid to the pre- 
vailing party in equal amounts by the losing party or the losing 
party’s attorney when the losing party or the losing party’s at- 
torney knew or should have known that a particular claim or 
defense was not supported by the material facts necessary to 
establish the claim or defense; or would not be supported by 
the application of then-existing law to those material facts. [(If 
proceeding under subsection (3) of §57.105, identify that it pro- 
vides that the court shall award damages, including attorneys’ 
fees to a movant who is able to establish by a proponderance of 
the evidence that an action of the opposing party took any ac- 
tion in the proceeding “primarily for the purpose of delay.”] 

3. The opposing party or counsel [for motions made under 
subsection (1), identify the challenged document and the spe- 
cific claim or defense claimed to be unsupported; for motions 
made under subsection (3) identify the specific “action” which 
is claimed to have unreasonably delayed the proceeding]. 

4. [If proceeding under §57.105 (1)] 

a). [identify the challenged pleading, claim or defense] could 
not have been asserted in good faith. 

b). state the specific factual and legal support to establish 
that the pleading is sanctionable, identify each witness or docu- 
ment that might provide support and whether an evidentiary 
hearing is requested. 

c). The pleader knew or should have known that [the chal- 
lenged pleading] had no basis in fact or law. 

5. [If proceeding under Subsection (3)] 

a). The [potential sanctionee] took the following actions pri- 
marily to delay these proceedings: [identify sanctionable con- 
duct under Subsection (3)]. 

6. The Movant has incurred damages, including [specifically 
identify all damages, and any and other losses that will sup- 
port legitimate requests for other relief]. 

7. The Movant is entitled to an award of attorneys’ fees, 
damages, and such other sanctions as the court deems appro- 
priate. See Forum v. Boca Burger, 788 So. 2d 1055 (Fla. 4th 
D.C.A. 2001) and §57.105[(1) or (3)]. 

Wherefore, Movant respectfully requests this Court enter 
an Order imposing Sanctions under §57.105, including [any or 
all] of the following: 1) an award of attorneys’ fees and costs 
incurred in bringing this Motion; 2) other costs [identify any 
other costs]; 3) that the Court Order [identify what specific rem- 
edies or other orders sought]; and such other relief as the Court 
deems necessary and appropriate. 

3° See Rule 3.830 and Rule 3.840 of the Florida Rules of Crimi- 
nal Procedure. See also United Nat. Ins. Co. v. R & D Latex 
Corp., 242 F.3d 1102, 1116 (9th Cir. 2001) (“Sua sponte sanc- 
tions will ordinarily be imposed only in situations that are akin 
to a contempt of court”) (quoting Rule 11 adv. Committee notes, 
1993 am.). But see Willy v. Coastal Corp., 503 U.S. 131, 139 
(1992) (civil contempt orders have a different purpose “much 
than a Rule 11 sanction,” the former to obtain compliance and 
the latter being designed to punish); see also Crepage v. City of 
Lauderhill, 774 So. 2d 61, 64 (Fla. 4th D.C.A. 2000) (discussing 
due process requirements and citing cases); see Mathews v. 
Gaither, 902 F.2d 877, 880 (11th Cir. 1990) (“[a]ln award of fees 
under Rule 11 is more like a sanction for [criminal] contempt of 
court than a disposition on the merits or even an award of costs”). 

‘0 Whenever appropriate, the judge may still forward the mat- 
ter to The Florida Bar. See Rule 4-3.1, Rules Regulating the 
Florida Bar (discussing meritless claims). 

1 In two very recent cases, decided just as this article went to 
publication, the Florida Supreme Court held that fee sanctions 
awarded by a trial court under its inherent “contempt” power 
required the court to issue detailed findings after affording the 


potential sanctionees an opportunity to be heard. See Moakley 
v. Smallwood, 27 Fla. L. Weekly S175 (Feb 28, 2002); and Diaz 
v. Diaz, 27 Fla. L. Weekly S178 (Feb 28, 2002). Both of 
these cases were dissolution actions in which the trial court had 
ordered counsel to pay the opposing party’s fees and costs for 
maintaining "frivolous” or “unnecessary” litigation in “bad 
faith.” Despite acknowledging the fact that the state’s trial 
courts have the inherent authority to impose such sanctions, 
the Supreme Court quashed the fee award in Moakley, 
and remanded Diaz, because neither of the trial judges in those 
cases had provided detailed and specific findings as to why the 
sanctions had been imposed, and because the judge in Moakley 
had not afforded the sanctioned attorney an opportunity to be 
heard. Quite interestingly, the court took the time to point 
out that neither movant in these cases had thought to seek 
attorneys’ fees under §57.105. 

#2 IN THE CIRCUIT COURT OF THE 17TH JUDICIAL 
CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

CASE NO: 
JOHN DOE, 
Plaintiff, 
v. 
JOHN DOE, 
Defendant. 
/ 


Order on Motion for Entitlement of Attorneys’ Fees 


THIS CAUSE came before the court on [the movant’s| Mo- 
tion to Determine Entitlement for Attorneys’ Fees under Florida 
Statute §57.105. After reviewing the pleadings and motions and 
otherwise hearing argument on the cause, it is ordered and ad- 
judged and the court finds as follows: 


[For orders on motions made under subsection (1)] 

The standard now applicable under this statute is whether 

the party and counsel knew or should have known that any 
claim of defense asserted was (a) supported by the facts or (b) 
not supported by an application of “then existing” law. Florida 
Statute §57.105(1) (2001); Forum v. Boca Burger, Inc., 788 So. 
2d 1055 (Fla. 4th D.C.A. 2001). If necessary, the court must 
also determine whether the claim was initially presented as a 
good faith argument for the extension, modification or refusal 
of existing law, or the establishment of new law, as applied to 
the material facts, with a reasonable expectation of success. 
[For orders and motions made under subsection 3] 
Florida Statute §57.105(3) provides that a court shall award 
damages, including attorneys’ fees, to a movant who is able to 
establish by a preponderance of the evidence, that the opposing 
party has taken any action in order to “purportedly delay” the 
proceedings. 


In this case, the [movant] has established that 

[if a motion was made under 57.105(1)] that [the challenged 
pleading or other paper] is/is not supported in law and/or fact. 

{if a motion was made under 57.105(1)] that [the identified 
dilatory act] was/was not primarily taken for purposes of de- 
lay. 


[If the Court is to grant the Motion, then add] 

The Court finds the following sanctions appropriate |and/or 
awards the following damages]: 

Accordingly, the Motion for Attorneys’ Fees pursuant to 
Florida Statute §57.105 [(1) and/or (3)] is hereby granted/de- 
nied. 


DONE AND ORDERED, in Chambers, on this the th 
day of , 20_ in County, Florida. 


CIRCUIT JUDGE 


43 Pia. Stat. §57.105 (West Supp. 2000). 
44 If sufficient evidence is provided as to the reasonableness of 
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the fees, a separate hearing to determine 
the amount of the fees may not be re- 
quired. See State Farm Mut. Auto. Ins. 

Co. v. Bravender, 700 So. 2d 796, 797 
(Fla. 4th D.C.A. 1997) (trial court as- 
sessed $300 of attorneys’ fees against 
State Farm as a result of its discovery 
misconduct); First & Mid South Advisory 
Co. v. Alexander/ Davis Properties, Inc., 
400 So. 2d 113, 114 (Fla. 4th D.C.A. 1981) 
(trial court assessed $750 of attorneys’ 
fees as sanction where party failed to an- 
swer interrogatories and produce mate- 
rial as to which they made no objection). 
There may, however, be circumstances 
where a separate evidentiary hearing is 
appropriate. See e.g., William Lehman 
Leasing Corp. v. Joseph, 575 So. 2d 614, 
616 (Fla. 3d D.C.A. 2000) (ordered trial 
court to award fees under §57.105 and to 
conduct an evidentiary hearing to deter- 
mine the amount of fees to be assessed); 
Tri County Dev. Group, Inc. v. C.P.T. of 
South Fla, Inc., 740 So. 2d 573, 574 (Fla. 
4th D.C.A. 1999) (the amount of attor- 
neys’ fees is to be determined in a sepa- 
rate evidentiary hearing); Davis v. Christ- 
mas, 705 So. 2d 38, 39 (Fla. 3d D.C.A. 
1998) (directed the trial court to award 
attorneys’ fees under §57.105 and to con- 
duct an evidentiary hearing to determine 
the amount of fees to be assessed). 

* The legislature’s reference to “other 
sanctions” could be construed to mean a 
number of things, including an award 
of taxable costs, the striking of plead- 
ings or witnesses, and perhaps even a 
finding of contempt. Certainly the court 
here would have discretion to chose a 
suitable sanction. Interestingly, one 
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court because of its “additional concerns 
regarding potential ethical violations” 
took the step of instructing the clerk of 
that court to provide a copy of its opin- 
ion to The Florida Bar. This language 
becomes more significant in cases where 
a pro se litigant has violated §57.105. 

46 Tt would appear that in such a case, 
the losing party would have to pay the 
entire fee award. See Valdes v. Lovaas, 
784 So. 2d 474, 474 (Fla. 3d D.C.A. 2001). 
See also Visoly v. Security Pacific Credit 
Corp., 768 So. 2d 482, 492 (Fla. 3d D.C.A. 
2000) (“[I]n cases where an attorney has 
relied in good faith upon representations 
of his or her client, and thus seemingly 
pursued a valid legal claim based upon 
those representations, it makes sense 
that the client should be solely respon- 
sible for paying fees assessed as a sanc- 
tion. This approach is logical because the 
basis of the lack of merit resulting in the 
sanction is solely attributable to the 
client’s inaccurate representations of the 
facts in question. However, where the 
facts and established case law would 
clearly reflect the lack of a justiciable is- 
sue to a reasonable attorney, counsel also 
is culpable and must accept responsibil- 
ity for sanction.”) 

“7 There will likely be some question as 
to whether this is actually a defense to 
sanctions or a substantive element of a 
claim under §57.105 (i.e., the movant 
initially bearing the burden of persua- 
sion that there was an absence of good 
faith in the losing party having raised 
the claim or defense). In such cases, the 
potential sanctionee should be prepared 
to show that the argument was made in 
“good faith,” and that it was “reasonably 
certain” to prevail, to avoid the likely 
imposition of sanctions. 

‘*S It should be noted that this defense 
is only available with respect to repre- 
sentations made by the client, not wit- 
nesses, opposing counsel or any other 
third party. 

Stat. §57.105(1) (West Supp. 
2000). 

50 Id. See Visoly v. Security Pacific 
Credit Corp., 768 So. 2d 482, 492-93 
(Fla. 3d D.C.A. 2000). In Visoly, the 
Third District stated, “The privilege to 
practice law requires attorneys to con- 
duct themselves in a manner compat- 
ible with the administration of justice. 
While counsel does have an obligation 
to be faithful to their clients’ lawful ob- 
jectives, that obligation cannot be used 
to justify unprofessional conduct by el- 
evating the perceived duty of zealous 
representation over all other duties.” 
See also P.T.S. Trading Corp. v. Habie, 
673 So. 2d 498, 500 (Fla. 4th D.C.A. 
1996) (fees awarded for abuse of pro- 
cess, quoting Rules Regulating The 
Florida Bar, Rule 4-3.1). Counsel has a 
concurrent duty to the legal system and 
the public good to ensure appeals are 
pursued in good faith and are not frivo- 
lous. See Fia. R. Pror. Resp. 4-3.1 (“A 
lawyer shall not bring or defend a pro- 
ceeding, or assert or controvert an is- 
sue therein, unless there is a basis for 


doing so that is not frivolous .. . .”); see 
also Fa. R. Pror. Resp. 4-3.2 (“A law- 
yer shall make reasonable efforts to ex- 
pedite litigation consistent with the in- 
terests of the client”). 

5! Quite interestingly, the statute does 
not provide a safe harbor for a party from 
a sanction based upon his attorneys’ as- 
sertion of an untenable legal claim. Pre- 
sumably, the legislature believed that in 
such a case, the sanctioned litigant, who 
is stuck with the bill only because of the 
bad advice rendered by counsel, would 
have the remedy of a malpractice action 
against the unsanctioned attorney. 

52 Boca Burger, 788 So. 2d at 1057. 

53 Td. 

4 Td. 

°° The plaintiff's new counsel had filed 
the notice of appearance along with the 
amended complaint that morning. Id. at 
1058. 

56 Td. 

60 Td. 

ig. 

63 Td. 

64 Id. 

5 Td. at 1059. 

66 Td. 

‘7 The Fourth District also noted that 
its prior decision in Life General (which 
had also been relied upon by defense 
counsel at the hearing) “does not even 
remotely suggest anything to the con- 
trary except that at this stage, if dis- 
cretion were truly involved, it would 
be an abuse of it not to permit the 
amendment.” Boca Burger, 788 So. 2d 
1055, 1058-59 (Fla. 4th D.C.A. 2001) 
(discussing Life General Security In- 
surance Co. v. Horal, 667 So. 2d 967 
(Fla. 4th D.C.A. 1996)). See Fa. R. Civ. 
P. 1.100(a). 

68 See Rice v. Clement, 184 So. 2d 678, 
680 (Fla. 4th D.C.A. 1966) (“laln origi- 
nal pleading is superseded by an amend- 
ment of it which does not express an in- 
tention to save any portion of it”). 

6° Boca Burger, 788 So. 2d at 1061. 

Tt is interesting to note that in impos- 
ing sanctions under §57.105, the Fourth 
District focused upon the arguments that 
counsel had voiced at the hearing. 

7 The Fourth District found defense 
counsel’s “argument” that the Michigan 
Rules of Civil Procedure should apply (in 
lieu of a Florida rule) wholly unsupport- 
able. Moreover, the court believed the 
tone and tenor of defense counsel’s re- 
marks intimated that there was some 
sort of impropriety in the way these 
“new” lawyers had appeared on the 
plaintiffs behalf, although he did not 
specifically articulate to the court just 
what that impropriety would be. As the 
Fourth District later noted, however, 
there was actually nothing improper 
with what the plaintiff and its lawyers 
had done, and in fact, the Fourth Dis- 
trict concluded that it was defense coun- 
sel who had acted improperly by failing 


| 
; 
a 


to inform the trial judge that the rules 
do expressly permit the appearance of 
additional attorneys without leave of 
court. Id. at 1062. 

” Td. at 1061. 

73 Td. 

™ Td. The court also pointed out that it 
had not overlooked the defendant’s argu- 
ment that the plaintiffs claims were pre- 
empted by federal law. The court noted 
that (thus making any amendment to its 
complaint futile). The argument had been 
raised at the wrong time, under the aus- 
pices of the wrong motion. The plaintiff in 
Boca Burger had absolute right under 
Rule 1.190(a) to amend its initial com- 
plaint, so the trial court could not have 
been called upon to determine whether 
leave to amend should be denied due to 
the purported futility of a subsequent 
amendment. In any event, the Fourth Dis- 
trict was not persuaded that the plaintiffs 
claims would even be preempted by fed- 
eral law. 788 So.2d at 1061-62. 

7 Pia. R. Pror. Resp. 4-3.3(3) (“[a] law- 
yer shall not knowingly . . . fail to dis- 
close to the tribunal legal authority in 
the controlling jurisdiction known to the 
lawyer to be directly adverse to the po- 
sition of the client and not disclosed by 
opposing counsel... .”). 

76 Boca Burger, 788 So. 2d at 1062. 

7 The Fourth District was quite clear 
in its warning. The court hoped that 
“professionalism” and the duty of can- 
dor already expected of members of the 
Bar would be, under the new §57.105, 
“unflinchingly enforced” so as to give full 
effect to the statute, and thus avoid the 
prospect that the new law would become 
the “empty vessel” its predecessor was. 
As Judge Gary Farmer quite eloquently 
stated: 

“We do not accept the notion that out- 
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comes should depend on who is the most 
powerful, most eloquent, best dressed, 
most devious and most persistent with 
the last word—or, for that matter, who 
is able to misdirect a judge. American 
civil justice is so designed that estab- 
lished rules of law will be applied and 
enforced to insure that justice be rightly 
done. Such a system is surely defective, 
however, if it is acceptable for lawyers 
to ‘suggest’ a trial judge into applying a 
‘rule’ or a ‘discretion’ that they know— 
or should know—is contrary to existing 
law. Even if it hurts the strategy and 
tactics of a party’s counsel, even if it pre- 
pares the way for an adverse ruling, even 
though the adversary has himself failed 
to cite the correct law, the lawyer is re- 
quired to disclose law favoring his ad- 
versary when the court is obviously un- 
der an erroneous impression as to the 
law’s requirements. 


“Much is written about ‘professionalism’ 
today. It is on the agenda at every law- 
yer and judicial symposium or continu- 
ing education conference, and our pro- 
fessional journals are filled with pleas 
for greater attention to punctilious con- 
duct in all things. But today’s case re- 
quires that we pass from exhortation to 
the resolution of a concrete issue. For 
the disciplinary rule of candor is the in- 
strument of professionalism’s demand. 
If in the circumstances of this case the 
rule of candor cannot be unflinchingly 
enforced under this 21st century version 
of §57.105, then this freshly cast legis- 
lation is a vessel as empty as its prede- 
cessor was.” 788 So. 2d at 1062. 

It is interesting to note that in Boca 
Burger, the sanctionees had actually 
prevailed in the trial court, but then 
were sanctioned on appeal for the ar- 
guments they had used to win below. 

As the Third District stated in 
Visoly v. Security Pacific Credit Corp., 
768 So. 2d 482, 488 (Fla. 3d D.C.A. 
2000): “The privilege to practice law re- 
quires attorneys to conduct themselves 
in a manner compatible with the ad- 
ministration of justice. While counsel 
does have an obligation to be faithful 
to their client’s lawful objectives, that 
obligation cannot be used to justify 
unprofessional conduct by elevating 
the perceived duty of zealous represen- 
tation over all other duties... 
[clounsel has a concurrent duty to the 
legal system and the public good to 
ensure appeals are pursued in good 
faith and are not frivolous. 

“Therefore, when an attorney is solic- 
ited to pursue an appeal that is devoid of 
merit, he or she has a duty to advise the 
client of the potential for sanctions, and 
that it would be unethical for the attor- 
ney to go forward with the frivolous ap- 
pellate proceedings. As officers of the 
court and members of the bar, attorneys 
have an ethical and professional respon- 
sibility to withdraw from representation 
rather than pursue a frivolous appeal. 


“Since unprofessionalism can exist 
only to the extent that it is tolerated by 
the courts, we emphasize that attorneys’ 
fees will be assessed as a sanction 
against appellate counsel to deter mem- 
bers of the bar from pursuing appeals 
which clearly lack merit. Our further 
purpose is to achieve the just result of 
compensating the nonappealing party 
for the expense of having to defend spu- 
rious appeals, and to preserve the ap- 
pellate calendar for cases truly worthy 
of consideration.” 
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itigation in a death penalty case does not end 

when the judgment and sentence of death are 

affirmed by the Supreme Court of Florida. The 

next phase of litigation in these cases falls un- 
der the general heading of “postconviction relief.” It is 
during this phase that death row defendants litigate 
matters “collateral” to the judgment and sentence that 
could not have been raised on appeal. Issues such as com- 
petence of defense trial counsel, voluntariness of a guilty 
plea, and “actual innocence” claims through scientific evi- 
dence such as DNA comparisons are examples of claims 
brought by motions for postconviction relief. 

The lawyers who represent death row inmates in 
postconviction matters are referred to as “collateral coun- 
sel.” These lawyers practice in one of the most stressful 
areas of the law. They are charged with reinvestigating 
the case to find out deficiencies that occurred during the 
trial. This reinvestigation usually includes review of nu- 
merous public records that may have some bearing on 
the case. 

The procedure governing postconviction litigation in 
capital cases is contained in Fla. R. Crim. P. 3.851. The 
procedure to obtain public records for use in 
postconviction litigation is contained in Rule 3.852. The 
Supreme Court of Florida published its most recent ver- 
sions of Rules 3.851 and 3.852 on September 26, 2001. 
Amendments to Florida Rules of Criminal Procedure 
3.851, 3.852, and 3.993 and Florida Rule of Judicial Ad- 
ministration 2.050, 802 So. 2d 298 (Fla. 2001). The 
changes became effective on October 1, 2001, but do not 
apply to motions pending before that date. This publica- 
tion is the latest in a series of rules changes governing 
postconviction procedure in capital cases. 
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Discovery Public 
Records Capital Cases 


by Judge O.H. Eaton, Jr. 


Over the last several years both the Supreme Court 
and the legislature have made efforts to streamline the 
processing of postconviction motions in capital cases. 
These efforts have met with mixed results. For instance, 
the legislature passed the Death Penalty Reform Act of 
2000 (DPRA) and the Supreme Court declared it uncon- 
stitutional at its first opportunity.! However, the legis- 
lature has provided substantive law and, more impor- 
tantly, resources to allow postconviction litigation in 
capital cases to proceed more rapidly. 

Every death row inmate in Florida has a lawyer. That 
statement alone is a positive comment on legislative com- 
mitment. There are three publicly funded offices of Capi- 
tal Collateral Regional Counsel representing the vast 
majority of death row inmates. Also, there is a registry 
of attorneys available for appointment at public expense 
if Capital Collateral Regional Counsel are unable to un- 
dertake representation of a particular defendant. 

Additionally, there is a legislatively created Capital 
Commission composed of judges and legislators that is 
tasked to monitor capital cases and make recommenda- 
tions to the legislature on a periodic basis.” This com- 
mission also maintains the registry of qualified attor- 
neys available to be appointed to represent a death row 
inmate if the Capital Collateral Regional Counsel can- 
not represent the inmate. 

Collateral counsel is appointed for a death row inmate 
by the Supreme Court of Florida upon the issuance of 
the mandate affirming the judgment and sentence of 
death on direct appeal.* 

Prior to 1996, collateral counsel had to file a civil ac- 
tion in order to obtain public records from persons or 
agencies other than the state attorney and local law en- 
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forcement agencies that investi- 
gated the crime.‘ This cumbersome 
process often required suit to be filed 
in several jurisdictions and delays 
were inevitable. The Florida Legis- 
lature enacted DPRA to streamline 
processing of capital cases and in- 
cluded a provision for the discovery 
of public records in the act.° 

The procedural aspects of the 
statute were held to be unconstitu- 
tional in Allen v. Butterworth, 756 
So. 2d 52 (Fla. 2000). In Allen, the 
court stated: 


Next, we feel it is important to specifi- 
cally address §3 of the DPRA, which sub- 
stantially amends §119.19. Although this 
Court has recognized that the Legisla- 
ture “has the prerogative to place reason- 
able restrictions” on the right of public 
records access, Henderson, 745 So. 2d at 
326, this Court has also noted that Rule 
3.852 is “a discovery rule for public 
records production ancillary to proceed- 
ings pursuant to Rule 3.850 and 3.851.” 
Amendments to Florida Rules of Crimi- 
nal Procedure 3.852, 754 So. 2d 640, 642 
(Fla. 1999). Hence, the Legislature has 
the authority to define the substantive 
right to public records, but the adoption 
of time limitations and procedures gov- 
erning the production of public records 
in capital cases is within the exclusive 
province of this Court. With the excep- 
tion of §119.19(9) (directing the Secretary 
of State to provide the personnel, sup- 
plies, and any necessary equipment to 
copy records held at the records reposi- 
tory), which is consistent with our pro- 
posed rules, we find that §3 of the DPRA 
is unconstitutional, as this section at- 
tempts to regulate the procedure for pub- 
lic records production in capital cases. 


Id. at 66. (Footnote omitted.) 

The legislature created a central- 
ized repository for storage of public 
records in capital cases in order to 
provide easy access to them. It was 
the legislature’s hope that a process 
could be developed that would allow 
these records to be automatically 
sent to the repository and made ac- 
cessible to counsel without the ne- 
cessity of resorting to litigation. 

Currently, the Secretary of State 
is the officer responsible for storing 
the records and the records reposi- 
tory is located in the R.A. Gray 
building in Tallahassee. 

The location of the repository has 
met with general criticism because 
the vast majority of capital cases are 
filed at the opposite end of the state 
and air travel to Tallahassee has 
never been optimal. Collateral coun- 
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sel may prefer to go to the local 
agency that maintains the records 
and review them there. However, 
the statute governing the appoint- 
ment of collateral counsel restricts 
counsel from requesting public 
records except from the records re- 
pository. F.S. §27.708(3) provides as 
follows: “(3) Except as provided in 
§119.19, the capital collateral re- 
gional counsel or contracted private 
counsel shall not make any public 
records request on behalf of his or 
her client.” 

This statute is arguably unconsti- 
tutional because it violates the 
equal protection clause by prohibit- 
ing collateral counsel from obtain- 
ing public records by other means 
available to the public. Sims uv. 
State, 753 So. 2d 66, 71 (Anstead, 
J., concurring). It also attempts to 
restrict the practice of law. 

Those problems aside, the proce- 
dural aspects of discovery of public 
records are now regulated by the 
Supreme Court of Florida. Rule 
3.582 provides for an orderly method 
to obtain public records and, if the 
various offices and agencies that 
maintain public records cooperate, 
collateral counsel should be able to 
review them and have copies made 
in a timely fashion. 

The remainder of this article ex- 
plains the operation of Rule 3.852 
and provides some direction for capi- 
tal postconviction counsel by review- 
ing the few cases that address the 
subject. 


Definitions 
Rule 3.852 defines the various 
terms used as follows: 


(1) “Public records” means all docu- 
ments, papers, letters, maps, books, 
tapes, photographs, films, sound record- 
ings, data processing software, or other 
material, regardless of the physical form, 
characteristics, or means of transmis- 
sion, made or received pursuant to law 
or ordinance or in connection with the 
transaction of official business by any 
agency. 

(2) “Trial Court” means (A) the judge 
who imposed the sentence of death; or 
(B) the judge assigned by the Chief 
Judge. 

(3) “Records repository” means the loca- 
tion designated by the Secretary of State 
pursuant to §119.19(2), Florida Statutes 
(Supp. 1998), for archiving capital 
postconviction records. 


(4) “Collateral Counsel” means a capital 
collateral regional counsel from one of 
the three regions in Florida; or a private 
attorney who has been hired by the capi- 
tal defendant or who has agreed to work 
pro bono for a capital defendant for 
postconviction litigation. 

(5) “Agency” and “person” mean an en- 
tity or individual as defined in 
§119.011(2), Florida Statutes (1997), 
that is subject to the requirements of 
producing public records for inspection 
under §119.07(1)(a), Florida Statutes 
(1997). 119.011(2) “Agency” means any 
state, county, district, authority, or mu- 
nicipal officer, department, division, 
board, bureau, commission, or other 
separate unit of government created or 
established by law including, for the 
purposes of this chapter, the Commis- 
sion on Ethics, the Public Service Com- 
mission, and the Office of Public Coun- 
sel, and any other public or private 
agency, person, partnership, corpora- 
tion, or business entity acting on behalf 
of any public agency. 

(6) “Index” means a list of the public 
records included in each container of 
public records sent to the records reposi- 
tory. 


Steps to Obtain Public 
Records in Capital Cases 

Rule 3.852 provides for persons 
and agencies to be served with no- 
tice to send relevant public records 
to the records repository and to pro- 
vide a certificate that the records 
have been sent. The process begins 
upon the issuance of the mandate 
by the Supreme Court of Florida af- 
firming the sentence of death. 

e Step 1 

The attorney general has the re- 
sponsibility to begin the process 
within 15 days from the date the 
mandate affirming the death sen- 
tence is issued by filing a notice of 
the mandate with the trial court and 
serving a copy upon the state attor- 
ney who tried the case, the Depart- 
ment of Corrections, and the 
defendant’s trial counsel. 

This seemingly simple procedure 
provides the two main executive 
branch agencies in the case with no- 
tice that public records are to be 
identified and collected. It also pro- 
vides notice to the defendant’s trial 
counsel. However, it provides no al- 
ternative in the event that trial 
counsel is no longer practicing law, 
is dead, or has moved to another 
state. This oversight may cause 
problems due to the length of time 
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appeals in capital cases remain 
pending prior to the issuance of the 
mandate. 

The notice directs the state attor- 
ney and the Department of Correc- 
tions to submit public records to the 
records repository within 90 days. 
The state attorney is also required 
to provide notice to all law enforce- 
ment agencies involved in the inves- 
tigation of the case to submit public 
records to the records repository 
within 90 days. 

e Step 2 

The state attorney of the circuit 
where the case was tried has 90 days 
from the date of service of the no- 
tice from the attorney general to 
provide the attorney general with 
the name and address of any addi- 
tional person or agency having pub- 
lic records pertinent to the case. 

Additionally, within the same 90- 
day period, the defendant’s trial 
counsel is responsible for providing 
written notification to the attorney 
general of the name and address of 
any person or agency with informa- 


tion pertinent to the case which has 
not been previously provided to col- 
lateral counsel. 

This latter provision has the po- 
tential to cause confusion and delay. 
It gives trial counsel the option of 
either advising the attorney general 
of the names and addresses of any 
additional person or agencies hav- 
ing public records, or not advising 
the attorney general of such persons 
or agencies by previously notifying 
collateral counsel of their existence. 
This could result in public records 
not being sent to the records reposi- 
tory for inspection by the state at- 
torney. While it is unlikely that 
some person or agency foreign to the 
case will possess valuable material, 
in capital litigation there is always 
the possibility. 
Step 3 

The attorney general must notify 
any person or agency disclosed by 
the state attorney or trial counsel 
to submit public records to the 
records repository. This notice must 
be given within 15 days from receipt 


of the names and addresses of the 
additional persons or agencies. The 
additional persons or agencies have 
90 days in which to comply. 
© Step 4 

The state attorney has 15 days 
after receipt of the notice from the 
attorney general to notify each law 
enforcement agency involved in the 
case to submit public records to the 
records repository within 90 days. 
A copy of the notice must be served 
upon the defendant’s trial counsel. 
e Step 5 

The state attorney, the Depart- 
ment of Corrections, law enforcement 
agencies, and other persons or agen- 
cies having public records must col- 
lect the public records in their pos- 
session and copy, index, and deliver 
the records to the records repository. 
Written notification of compliance 
must be furnished to the attorney 
general. The notification shall cer- 
tify “to the best of the person or 
agency’s knowledge and belief” all 
public records have been included. 

For obvious reasons, the certifi- 
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cate “to the best of the person or 
agency’s knowledge and belief” is in- 
effective and will not be relied upon 
by collateral counsel. The reason for 
this ambiguous certificate was con- 
cern that large agencies like the 
Florida Department of Law Enforce- 
ment may unintentionally miss 
some public records and should not 
be held to an exact standard to pro- 
duce them. However, the certificate 
is misleading and should be omit- 
ted from the rule. The arrival of a 
box of public records at the records 
repository or a statement that there 
are no such records provides the 
same assurance as the certificate. 


Additional Public Records 

Rule 3.852(g) provides for collat- 
eral counsel to demand additional 
public records from any person or 
agency submitting public records or 
identified as having information 
pertinent to the case. This demand 
must be made within 240 days af- 
ter collateral counsel is appointed, 
retained, or appears pro bono. If col- 
lateral counsel was appointed be- 
fore October 1, 2001, the time limit 
is 90 days after the date of appoint- 
ment. This limitation may cause 
problems. Since collateral counsel 
is appointed shortly after the man- 
date affirming the death sentence 
is issued, it is entirely possible that 
all of the public records have not 
been delivered to the records reposi- 
tory and are not even due to be 
there within 90 days after collat- 
eral counsel is appointed or ap- 
pears. The demand must be an- 
swered and additional public 
records sent to the records reposi- 
tory within 90 days. However, an 
objection may be filed within 60 
days from the date of the receipt of 
the demand and the trial court 
must hold a hearing and issue a 
ruling within 30 days after receipt 
of the objection. The person or 
agency supplying the additional 
public records must certify “to the 
best of the person or agency’s 
knowledge and belief” that all ad- 
ditional public records have been 
delivered to the records repository 
or that no additional public records 
were found. 
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The trial court may overrule any 
objection to the production of addi- 
tional public records if the court 
finds 1) collateral counsel has made 
a timely and diligent search, 2) col- 
lateral counsel’s written demand 
identifies, with specificity, those ad- 
ditional public records that are not 
in the records repository, 3) the ad- 
ditional public records are relevant 
or appear reasonably calculated to 
lead to discovery of admissible evi- 
dence, and 4) the additional public 
records request is not overly broad 
or unduly burdensome. 

The filing of a demand for addi- 
tional public records under this sec- 
tion of the rule appears to be man- 
datory since it uses the word “shall.” 
Collateral counsel will undoubtedly 
file a “shell” demand for additional 
public records and move to amend 
at a later date. This will cause ad- 
ditional delay. 

Assuming every person and 
agency complies with the require- 
ment to submit public records to the 
records repository, all of the public 
records should be on file there less 
than 330 days from the date the 
mandate affirming the death sen- 
tence is issued by the Supreme 
Court of Florida. However, in capi- 
tal litigation, things are never that 
easy. Some of the records may be 
claimed to be exempt or confidential 
and there may be old cases out there 
that are subject to a separate proce- 
dure. Ironically, the persons or agen- 
cies claiming records to be exempt 
or confidential are aligned with the 
prosecution whose interest is to 
avoid delays. By providing a sepa- 
rate procedure for old cases, addi- 
tional delays may be expected. 


Exempt or Confidential 
Public Records 

Rule 3.852(f) provides that any 
public records delivered to the 
records repository that are claimed 
to be exempt or confidential must be 
boxed separately, without redaction, 
and sealed. The box must clearly 
identify that the public record is con- 
fidential or exempt and the seal may 
not be broken without an order of 
the trial court. The box must also 
identify “the nature of the public 


records and the legal basis for the 
exemption.” 

In order for collateral counsel to 
obtain a ruling to unseal the public 
records claimed to be exempt or con- 
fidential, an order must first be ob- 
tained from the trial court directing 
the records repository to ship the 
sealed boxes of records to the clerk 
of the trial court. Undoubtedly, col- 
lateral counsel will always want to 
obtain a ruling to determine if these 
records are really exempt or confi- 
dential and delay could be avoided 
if these records were filed with the 
clerk of the court in the first place. 
However, the Supreme Court 
wanted to carry out legislative in- 
tent where possible so this unnec- 
essary complication is part of the 
procedure and will undoubtedly 
cause delay. 

The “moving party” is responsible 
to pay for the cost of the “transpor- 
tation and inspection of such records 
by the trial court.” Presumably, the 
“cost” will be just the postage. It is 
unclear what “cost” could possibly 
be associated with inspecting the 
records. 

Once the records claimed to be 
exempt or confidential are delivered 
to the clerk of the court, they may 
only be opened by the trial court in 
camera without ex parte communi- 
cation in the same manner as in- 
specting any sealed document. Pre- 
sumably, the trial court will enter 
an order sustaining the claim of ex- 
emption or confidentiality or order 
the records disclosed. 


Procedure to be 
Used in Old Cases 

Rule 3.852(h)-(i) provides for the 
procedure to be used in cases where 
the mandate affirming the death 
sentence was issued prior to Octo- 
ber 1, 1998. These cases will be re- 
ferred to as “old cases.” 

In old cases where no public 
records request was made before 
October 1, 1998, the attorney gen- 
eral and the state attorney should 
have filed notifications in accor- 
dance with the other provisions of 
the rule by December 30, 1998. Pub- 
lic records should have then been de- 
livered to the records repository as 
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in any other case. 

In old cases where collateral 
counsel has initiated the public 
records process before October 1, 
1998, a demand for additional pub- 
lic records must be filed with the 
trial court and served upon any 
person or agency designated in the 
demand. This demand must have 
been filed and served within 90 
days after October 1, 1998, or 
within 90 days after the production 
of records which were requested 
prior to October 1, 1998, whichever 
was later. The persons or agencies 
designated in the demand must 
copy, index, and deliver any public 
records to the records repository 
within 90 days. 

A separate procedure is provided 
in old cases when a death warrant 
is issued. Collateral counsel is re- 
quired to request in writing the pro- 
duction of any public records from 
any person or agency from which 
public records have been previously 
requested. The person or agency 
must copy, index, and deliver to the 
records repository within 10 days 
any public record 1) that was not 
previously the subject of an objec- 
tion, 2) that was received or pro- 
duced since the previous request, or 
3) that was, for any reason, not pre- 
viously produced. 

Alternatively, the person or 
agency may file an affidavit with the 
trial court stating that no other pub- 
lic records exist and that all public 
records have been previously pro- 
duced. Interestingly, this section of 
the rule omits the “best of knowl- 
edge and belief” provision contained 
in other sections of the rule. 

The trial court has the authority 
to reduce the time for production of 
these records from 10 days to an- 
other time. 

This section of the rule specifically 
requires production of public records 
from persons or agencies that have 
previously been the subject of a pub- 
lic records demand. The Supreme 
Court recognized that fact in Sims. 

Where written notification is re- 
quired in old cases, the receiving 
party is required to provide proof of 
receipt by return mail or other car- 
rier. This provision may cause de- 


lay in receipt of important docu- 
ments while under the pressure of 
a death warrant. It provides for no 
alternative delivery such as elec- 
tronic transfer. 


Scope of Production 
and Resolution of 
Production Issues 

Rule 3.852(1) provides that public 
records must be produced unless 
they are privileged or immune from 
production and are either relevant 
to the subject matter of the proceed- 
ing or are reasonably calculated to 
lead to the discovery of admissible 
evidence. 


Destruction of Records 
Repository Records 

Rule 3.852(m) provides for the 
destruction of public records filed 
in the records repository. Records 
may be destroyed 60 days after the 
defendant is executed, released 
from custody, or sentenced to a 
term of years. The attorney general 
is responsible to notify the secre- 
tary of state to destroy the records. 
The secretary of state may destroy 
the records unless an objection is 
filed in the trial court and served 
upon the secretary of state. The 
records may not be destroyed until 
there is a final disposition of the 
objection. 


Case Law Update 

Relatively few cases have been 
reported on the subject of public 
records since Rule 3.852 was 
adopted. This update reviews the 
most pertinent cases reported 
through February 1, 2002. 


Sufficiency of Public 
Records Request 

The Supreme Court has consis- 
tently required collateral counsel to 
be specific when complaining about 
public records not being produced. 
For instance, the fact that the pub- 
lic records files are “thin” is insuffi- 
cient to establish that public records 
have been wrongfully withheld. In 
Thompson v. State, 759 So. 2d 650 
(Fla. 2000), the court stated, “How- 
ever, collateral counsel did not spe- 
cifically allege at the Huff hearing 


which agencies had wrongfully with- 
held documents in violation of chap- 
ter 119, or what type of documents 
had been wrongfully withheld. In- 
stead, collateral counsel pointed to 
the thin size of the files received as 
indicating that documents had been 
wrongfully withheld.” 

The court in Thompson also dis- 
cusses the history of discovery of 
public records under chapter 119 
prior to Rule 3.852 and gives cita- 
tions to cases involving the civil ac- 
tions that were used prior to the 
enactment of the rule. 


Limitations After 
Death Warrant Is Issued 

In Sims, the court addressed the 
requirements for obtaining public 
records after a death warrant is 
signed. Collateral counsel for Sims 
filed requests for public records 
from 23 agencies. Some of the agen- 
cies objected, some produced some 
records, and some ignored the re- 
quest. The trial court ordered some 
of the records requested to be pro- 
duced and the state attorney agreed 
to produce some of the records. The 
author was the trial judge in the 
Sims case. The state attorney and 
the Department of Corrections 
agreed to produce certain records 
considering the fact that failure to 
do so could result in a stay of ex- 
ecution. Collateral counsel filed a 
motion to compel the production of 
the other records and the trial court 
denied the motion. The Supreme 
Court affirmed noting first it 
agreed with the trial court that the 
public records request was “an elev- 
enth hour attempt to delay the ex- 
ecution rather than a focused inves- 
tigation into some legitimate 
inquiry.” 

The court then noted that Rule 
3.852(h) restricts discovery of pub- 
lic records after a death warrant is 
signed to persons or agencies that 
have previously produced public 
records. The records that are the 
subject of discovery are limited to 
records 1) not previously the subject 
of an objection, 2) that were received 
or produced since the previous re- 
quest, or 3) that were, for any rea- 
son, not previously produced. 
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interlocutory Review 
of Discovery Orders 

There has been an ongoing debate 
about whether the Supreme Court 
has jurisdiction to review discovery 
orders in postconviction proceedings 
where the death penalty has been 
imposed. In Trepal v. State, 754 So. 
2d 702 (Fla. 2000), the court held 
that it does have that jurisdiction. 
The basis for such jurisdiction is not 
clearly stated in the opinion. The 
court stated that it does not have 
jurisdiction to issue writs of common 
law certiorari in such cases so it 
founded jurisdiction upon the con- 
stitutional provision granting juris- 
diction to “hear appeals from final 
judgments of trial courts imposing 
the death penalty.” As the court 
stated, “We therefore must rely on 
our constitutional jurisdiction to 
hear appeals from final judgments 
of trial courts imposing the death 
penalty to avoid such harmful ‘cat 
out of the bag’ disclosures that can 
result in irreparable harm.” Id. at 
707. The filing of such an interlocu- 
tory appeal does not automatically 
stay the proceedings or work to ex- 
tend the time limitations in Rules 
3.851 or 3.852. 


In Camera Inspection of 
Exempt Public Records 

Persons or agencies claiming pub- 
lic records to be exempt from pro- 
duction must box the records sepa- 
rately, seal them, index them with 
the reasons for the exemption, and 
deliver them to the records reposi- 
tory. From there, the records are 
shipped to the clerk of the trial 
court. 

The trial judge must inspect the 
records in camera to determine if 
they are in fact exempt. A detailed 
order must be entered identifying 
each public record and the reason 
for its exemption. 

In Rose v. State, 774 So. 2d 629 
(Fla. 2000), the trial judge held an 
in camera inspection of public 
records claimed to be exempt before 
the Huff hearing. The state attor- 
ney was ordered to produce certain 
of the records and others were ruled 
to be exempt. The Supreme Court 
approved the procedure. 
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It should be noted that in Rose, 
the trial judge denied the pending 
motion for postconviction relief 
without an evidentiary hearing af- 
ter the Huff hearing was completed. 
This is risky and may result in years 
of delay. However, it is proper to 
deny an evidentiary hearing when 
there is no basis for one. 


Summary 
Rule 3.852 governs the procedure 
for the production of public records 
in capital cases. The rule has its 
potential problems but it is ad- 
equate for most cases. Trial judges 
and capital counsel need to remem- 
ber that the history of capital pun- 
ishment procedure in Florida is full 
of cases that are exceptions to ex- 
isting rules. The Supreme Court of 
Florida has not hesitated to make 
exceptions in appropriate cases.°® 

The present procedure is designed 
to speed up public records produc- 
tion by providing a central records 
repository with a more or less auto- 
matic process to send public records 
to that location. Trial judges are re- 
sponsible to rule on discovery issues 
including in camera inspection of 
records that are claimed exempt. 

Collateral counsel is expected to 
“focus on some legitimate area of 
inquiry” if motions to compel pro- 
duction are filed or if additional pub- 
lic records are sought. 

Public records requests are lim- 
ited after a death warrant is issued 
to records that were not the subject 
of a previous objection and which 
have not been produced in the past. 
Rule 3.852(h). In other words, 
records recently discovered by a per- 
son or agency, records generated 
since the last request, or records oth- 
erwise not previously produced. Ad- 
ditionally, collateral counsel is lim- 
ited to requesting public records 
under 3.852(h) from persons or 
agencies that were previously the 
subject of a public records request. 

There is a safety valve for coun- 
sel to use to obtain records both be- 
fore and after a death warrant is is- 
sued. Rule 3.852(i) provides for 
production of records that could not 
reasonably have been previously 
discovered provided collateral coun- 


sel files an affidavit to that effect 
and specifically identifies the 
records sought to be produced. 

Public records have provided col- 
lateral counsel with significant evi- 
dence in the past and will undoubt- 
edly continue to do so in the future. 
Trial judges need to take their re- 
sponsibility to rule on public records 
issues seriously and make every ef- 
fort to resolve public records dis- 
putes in a timely manner. 


Conclusion 
Discovery of public records in 
capital cases during’ the 


postconviction relief phase has been 
simplified in recent years through 
the efforts of the legislature and the 
Supreme Court. The present proce- 
dure will need time before it is fully 
accepted by collateral counsel. 
However, the Supreme Court has 
been willing to make changes to 
solve problems that arise as the 
procedure is used. Hopefully, the 
time will come when public records 
are made readily available to col- 
lateral counsel and_ the 
postconviction phase of capital 
cases will proceed more expedi- 
tiously than in the past. UO 
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Attorneys’ Fees on Appeal: 
Basic Rules and New Requirements 


here have been a number 

of recent changes in the 

law regarding recovery of 

attorneys’ fees on appeal. 
Some courts have become stricter 
in enforcing procedural require- 
ments, while other case law creates 
new opportunities for fee recovery 
on appeal. Additionally, some of the 
unique procedures in appellate fee 
recovery are unknown to many law- 
yers, who may inadvertently waive 
a fee claim if they are not familiar 
with those procedures. This article 
will outline both the basic rules and 
the new issues involved in claim- 
ing prevailing party attorneys’ fees 
for handling an appeal in Florida 
state court.’ 


Time for Filing the Motion 

The most important lesson for 
both trial counsel and appellate 
counsel regarding appellate attor- 
neys’ fees is that they must be re- 
quested during the appeal. Specifi- 
cally, counsel must request a fee 
award by motion filed in the appel- 
late court; the motion must be in a 
separate document;’ and the motion 
must be served within the time for 
service of the reply brief.* This is 
somewhat counter-intuitive for 
most trial lawyers, who are accus- 
tomed to filing a motion for attor- 
neys’ fees only after they have pre- 
vailed in the case. The key lesson 
for the trial lawyer is to make sure 
that the appellate lawyer knows at 
the beginning of the appeal whether 
there is any basis (or potential ba- 
sis) for a fee claim, so that the 
proper motion can be filed. 

A timely motion must be filed in 


by Tracy Raffles Gunn 


The most important 
lesson for both trial 
counsel and 
appellate counsel 
regarding appellate 
attorneys’ fees is 
that they must be 
requested during 
the appeal. 


order to preserve the claim for ap- 
pellate attorneys’ fees, even if the 
award of fees is mandatory by stat- 
ute.* The existence of a statute pro- 
viding that the court “shall” award 
fees does not excuse a party from 
filing the motion required under the 
appellate rules.°® 

Any response to the motion must 
be served within 10 days.® Failure 
to serve a response to a motion for 
attorneys’ fees may amount to a 
waiver of the right to oppose the fees 
claim.’ An award of attorneys’ fees 
at the trial court level is not essen- 
tial to the award of fees on appeal.® 

Florida’s Rules of Appellate Pro- 
cedure describe the procedure for 
filing of a motion for attorneys’ fees, 
but the rules do not provide a sub- 
stantive basis for an attorneys’ fees 
claim.’ A party is entitled to fees for 


an appeal only if there is an inde- 
pendent basis for such recovery.'” 
The motion must state the basis for 
the fee claim, or the motion will be 
denied."' If the claim is based on 
statute, the statute and relevant 
case law should be cited. If the 
claim is based on a contract, the 
contract should be attached to the 
motion or a record citation provided. 
F. S. §59.46 provides that a contract 
or statute generally allowing for 
payment of attorneys’ fees to the 
prevailing party is presumed to in- 
clude fees for an appeal. 

Although Rule 9.400 ties the time 
for service of the fees motion to the 
time for service of the reply brief, 
the rule allows motions for attor- 
neys’ fees in original proceedings in 
appellate courts as well.'” 


Who Is the 
“Prevailing” Party? 

There has been a change in the 
law, and there may be a conflict 
among the district courts of appeal, 
as to the “prevailing party” aspect 
of a prevailing party fee award for 
appeals. 

It is clear that a party must “pre- 
vail” at the end of the case in order 
to recover fees for an appeal.’ In 
many cases, such as those involv- 
ing interlocutory appeals, parties 
must request (and the appellate 
court must grant or deny) fees for 
the appeal before the ultimate out- 
come of the case is determined. In 
such cases, the appellate court will 
enter a “provisional” or “condi- 
tional” fee order, granting attor- 
neys’ fees for the appeal to the re- 
questing party if he prevails at the 
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end of the case.'* Even if the appel- 
late court’s order does not specifi- 
cally state that it is provisional, the 
provisional nature of the order is 
implied, and it is error to assess fees 
for the appeal until the outcome of 
the case has been determined.'° 

The long-standing rule is that a 
party must also prevail on the ap- 
peal to be entitled to attorneys’ fees 
for that appeal; prevailing at the end 
of a case does not resurrect a fees 
claim for the lost appeal.'® As Judge 
Padovano explained: “Although it is 
not expressly stated in Rule 
9.400(b), the right to recover an 
attorney’s fee for services rendered 
in an appellate proceeding is limited 
to the prevailing party.”" 

However, the Fourth District has 
recently changed this rule, appar- 
ently creating a new theory of ap- 
pellate fee recovery. In Aksomitas v. 
Maharaj, 771 So. 2d 541 (Fla. 4th 
DCA 2000), the court held that par- 
ties prevailing on the “significant 
issues” in a case, who are entitled 
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to recover attorneys’ fees under a 
prevailing party attorneys’ fee pro- 
vision, may recover fees for appeals 
in which they had not prevailed. In 
so holding, the Fourth DCA consid- 
ered Moritz v. Hoyt Enter., Inc., 604 
So. 2d 807 (Fla. 1992), in which the 
Florida Supreme Court adopted the 
“significant issues” test for deter- 
mining which party prevails in a 
prevailing party fee dispute.’* Al- 
though Moritz deals solely with the 
issue of which party prevails, the 
Fourth DCA in Aksomitas interprets 
Moritz to mean that a lost appeal 
can be included in the fees assessed 
as long as the party prevails on the 
“significant issues” at the end of the 
case. The Aksomitas court stated 
that the new rule was intended to 
make prevailing parties “whole,” 
ostensibly even for appellate pro- 
ceedings which they lost during the 
case. 

There are some potential limita- 
tions on the Aksomitas analysis. The 
Aksomitas court acknowledged the 
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long-standing rule that fees would 
not be recoverable for an “unneces- 
sary” appeal.'* Counsel opposing a 
fees claim for a lost appeal should 
argue that the appeal was unneces- 
sary. Furthermore, Aksomitas in- 
volved a mutual contractual right to 
prevailing party fees, and therefore 
was controlled by Moritz. The Moritz 
analysis does not apply to at least 
some one-sided attorneys’ fee pro- 
visions.”’ If Moritz does not apply 
to a given claim or case, counsel 
should question whether Aksomitas 
applies.” 

Courts following the Aksomitas 
decision will have to adopt a new 
procedure. The court will basically 
be required to grant any party’s 
motion for fees under a prevailing 
party standard, which means that 
in many cases both sides will obtain 
a provisional fee award from the 
appellate court. The trial court will 
then apparently decide which party 
should be awarded appellate fees, as 
part of its assessment of which party 
prevailed on the “significant issues” 
in the case. This will shift to the trial 
courts the historical role of the ap- 
pellate courts in determining en- 
titlement to fees for the appeal. 
Whether fees for the appeal should 
be included may ultimately become 
a question of “amount” rather than 
entitlement.” 

In fact, allowing recovery for a lost 
appeal to be included in a prevail- 
ing party fee award seems to be a 
reversion to the “net recovery” rule 
rather than the “significant issues” 
test, since it would allow a party 
who does not prevail in an appeal to 
recover for the lost appellate pro- 
ceeding solely because of the “net” 
outcome of the case. Until these is- 
sues are resolved, at least in the 
Fourth DCA, counsel can now expect 
provisional attorneys’ fees awards 
even in favor of the party who loses 
on appeal if the ultimate outcome 
of the case is yet to be determined. 


Fees Under §57.105 

F. S. §57.105 can be used to award 
appellate attorneys’ fees against a 
party taking a frivolous appeal.” 
The Florida Supreme Court has ex- 
plained: 


| 
| 
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A frivolous appeal is not merely one that 
is likely to be unsuccessful. It is one that 
is so readily recognizable as devoid of 
merit on the face of the record that there 
is little, if any, prospect whatsoever that 
it can ever succeed. It must be one so 
clearly untenable, or the insufficiency of 
which is so manifest on a bare inspec- 
tion of the record and assignments of 
error, that its character may be deter- 
mined without argument or research. An 
appeal is not frivolous where a substan- 
tial justiciable question can be spelled 
out of it, or from any part of it, even 
though such question is unlikely to be 
decided other than as the lower court 
decided it... 


Most courts previously held that 
fee awards could not be made 
against an appellee under §57.105 
because an appellee’s position on 
appeal was, as a matter of law, not 


frivolous.” The reasoning was that 
since the trial court’s decision is pre- 
sumed to be correct, the winning ar- 
gument necessarily presents a jus- 
ticiable issue of law or fact. 
Recently, however, at least one 
court has awarded attorneys’ fees 
under §57.105 to an appellant. In 
Forum v. Boca Burger, Inc. , 788 So. 
2d 1055 (Fla. 4th DCA 2001), the 
court awarded both trial court and 
appellate fees under §57.105 to the 
appellee where the appellant 
“plainly attempted to lead the trial 
judge to a result that plaintiff was 
needlessly forced to appeal,” one 
“that they know—or should know— 
is contrary to existing law,””° and 
then “persisted in trying to uphold 


this patently erroneous decision.””’ 
The court did not directly address 
much of the prior case law disallow- 
ing §57.105 awards to appellees, but 
explained that the 1999 amend- 
ments to §57.105 would allow attor- 
neys’ fee awards where they were 
previously unavailable.** Thus, it 
appears that appellees can validly 
request and be awarded attorneys’ 
fees under the post-1999 version of 
§57.105. 

The Forum case also indicates 
that the previous standard for de- 
fining when a position on appeal is 
frivolous is no longer controlling af- 
ter 1999. Under Forum and the 1999 
statute, both appellants and 
appellees are more likely to be ex- 
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posed to attorneys’ fee liability un- 
der §57.105 for their positions on 
appeal. 


Proposals for 
Settlement on Appeal 

Offers of judgment or proposals 
for settlement properly served dur- 
ing the trial court proceedings can 
serve as the basis for an award of 
appellate attorneys’ fees.*” However, 
a proposal for settlement or offer of 
judgment cannot be made after 
judgment or during an appeal.*° 


Attorneys’ Fee Contracts 

A new case from the Fourth Dis- 
trict holds that appellate attorneys’ 
fees may be deemed part of the origi- 
nal contingency fee contract if the 
contract does not clearly provide oth- 
erwise. In Arabia v. Siedlecki, 789 
So. 2d 380(Fla. 4th DCA 1995), the 
court held that a contract to handle 
“court proceedings” for the plaintiff 
for 25 percent of the recovery was 
ambiguous as to whether appeals 
were included and would therefore 
be construed against the attorney.*! 
The court concluded that the trial 
attorneys’ fee would be reduced by 
the amount awarded to the appel- 
late attorneys. 

The lesson of Arabia is that attor- 
ney fee agreements should explicitly 
define the scope of the representa- 
tion, whether it includes appellate 
representation, and how appellate 
fees are to be paid. While Arabia is 
a contingency fee case, the analysis 
could potentially be applied to any 
fee agreement providing a given 
payment for “court proceedings” or 
a similarly ambiguous term. 


Review of Appellate 
Attorneys’ Fee Awards 

While the trial court has no juris- 
diction to award entitlement to ap- 
pellate attorneys’ fees, appellate 
courts often remand the determina- 
tion of the amount of fees to the trial 
court.** Review of the trial court’s 
order after remand is by motion for 
review filed in the appellate court 
in the same appellate case, not by 
separate appeal.** The motion must 
be filed with the appellate court 
within 30 days of rendition of the 


lower court’s attorneys’ fee order.* 

Some courts have been lenient in 
allowing review of an appellate fee 
assessment by separate appeal.*® 
Some of these courts applied the 
general rule that the court will treat 
an improper mechanism of review 
as if the proper method of review 
had been sought, as long as the pro- 
cedure used complies with the time 
deadlines and substantive require- 
ments applicable to the proper pro- 
cedure.*’ In other cases, it appears 
that the issue may not have been 
raised.** There is also a limited ex- 
ception for review by plenary appeal 
if a single judgment disposes of is- 
sues other than appellate attorneys’ 
fees.*° 

However, several cases have 
strictly construed the requirements 
and refused to review an attorneys’ 
fee order by plenary appeal.*® Once 
the improper appeal is dismissed, 
the time for filing the motion for re- 
view will have passed and the party 
will be left without review of the at- 
torneys’ fee determination. At least 
one court has recently refused to 
treat a timely notice of appeal as a 
motion for review because the bare 
notice of appeal did not state any 
grounds for reversal.*’ Of course, 
notices of appeal cannot contain ar- 
gument, so a notice of appeal will 
virtually never suffice under this 
new case law. Likewise, several 
courts allowing plenary appeals 
have warned that counsel should 
use the proper procedure in the fu- 
ture.*? Thus, it is crucial to use the 
proper procedure for review. The 
standard of review of a trial court 
order setting the amount of fees for 
an appeal is abuse of discretion.** 


Appellate Costs Recovery 
Counsel should be aware that 
costs recovery is different than fee 
recovery in appeals. A motion to tax 
appellate costs is filed in the trial 
court, within 30 days of issuance of 
mandate by the appellate court.* 
The “prevailing party” for purposes 
of awarding costs is “the party who 
prevailed in the appellate proceed- 
ing that was the subject of the mo- 
tion to tax costs, and not necessar- 
ily the party who ultimately 
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prevaills] after the completion of all 
of the litigation.” 


Conclusion 

There are a number of new issues 
to be considered in protecting a 
claim for appellate attorneys’ fees. 
New cases may open the door to fees 
claims which have previously been 
unavailable, while other new cases 
require strict compliance with the 
Rules of Appellate Procedure to en- 
sure recovery. Appellate counsel 
should be aware of these new issues 
in order to maximize the benefit to 
the client. O 


! This article does not specifically ad- 
dress attorneys’ fee awards in family 
law cases, which are controlled by a dif- 
ferent standard. See Rados v. Rados, 
791 So. 2d 1130 (Fla. 2d D.C.A. 2001). 

? Florida Dep’t. of Commerce, Div. of 
Risk Mgmt. v. Davies, 379 So. 2d 1313 
(Fla. 1st D.C.A. 1980) (request made in 
brief on cross-appeal). 

5 Florida Rule of Appellate Procedure 
9.400(b); N. Chamber Dev. Co. v. 
Weaver, 508 So. 2d 390, 390 (Fla. 4th 
D.C.A. 1987); Lobel v. Southgate Condo. 
Ass’n, Inc., 436 So. 2d 170, 171 (Fla. 4th 
D.C.A. 1983). In the 11th Circuit, par- 
ties seeking fees for an appeal must file 
a petition for fees with the clerk within 
14 days of the issuance of the appellate 
opinion. See Mills by Mills v. Freeman, 
118 F.3d 727, 734 (11th Cir. 1997); 
Davidson v. City of Avon Park, 848 F.2d 
172, 174 n.4 (11th Cir. 1988). 

* Salley v. City of St. Petersburg, 511 
So. 2d 975, 977 (Fla. 1987), receded from 
on other grounds, United Services Auto. 
Ass’n v. Phillips, 775 So. 2d 921, 922 
(Fla. 2000). See also Sch. Bd. of Alachua 
County v. Rhea, 661 So. 2d 331, 332 
(Fla. lst D.C.A. 1995). 

5 See Salley, 511 So. 2d at 977. 

® Florida Rule of Appellate Procedure 
9.300(a). 

” Homestead Ins. Co. v. Poole, Masters 
& Goldstein, 604 So. 2d 825, 827 (Fla. 
4th D.C.A. 1991). 

’ See Spencer v. Barrow, 752 So. 2d 
135, 138 (Fla. 2d D.C.A. 2000) (“We can 
perceive of many reasons why a right 
to fees in the trial court might be waived 
or not be sought, through either inad- 
vertence or change of attorneys, or 
change of attitude or positions of the 
parties or otherwise, and such failure 
to seek fees at the trial level should not 
preclude a right to fees at the appellate 
level.”). 

® Lewis v. Lewis, 689 So. 2d 1271, 
1273 (Fla. 1st D.C.A. 1997). 

10 Fees may be awarded only if there 
is a statutory or contractual basis for 
the claim, or if the attorney’s services 
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q 
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q 
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create a common fund from which the 
fee can be paid. See Kittel v. Kittel, 210 
So. 2d 1, 3 (Fla.1967); Israel v. Lee, 470 
So. 2d 861, 862 (Fla. 2d D.C.A. 1985). 

" Florida Ruie of Appellate Procedure 
9.400(b); United Servs. Auto. Ass’n v. 
Phillips, 775 So. 2d 921 (Fla. 2000) (in- 
terpreting Rule 9.400 “to require that 
a party seeking attorney’s fees in an ap- 
pellate court must provide substance 
and specify the particular contractual, 
statutory, or other substantive basis for 
an award of fees on appeal. It is simply 
insufficient for parties to only refer to 
rule 9.400 or to rely on another court’s 
order in support of a motion for 
attorney’s fees for services rendered in 
an appellate court.”). The court in 
Phillips specifically receded from Salley 
v. City of St. Petersburg, 511 So. 2d 975 
(Fla. 1987), to the extent that it sug- 
gested that appellate fees may be 
awarded even if a party fails to comply 
with the substantive requirements of 
Florida Rule of Appellate Procedure 
9.400(b). 

2 See Branch v. Charlotte County, 627 
So. 2d 577 (Fla. 2d D.C.A. 1993); Dooley 
v. Culver, 370 So. 2d 1154 (Fla. 4th 
D.C.A. 1978) (denying the motion be- 
cause it did not state the grounds upon 
which the fees were claimed). 

Allstar Builders Corp.  v. 
Zimmerman, 706 So. 2d 92 (Fla. 3d 
D.C.A. 1998); Stringer v. Katzell, 695 
So. 2d 369 (Fla. 4th D.C.A. 1997); 
Publix Super Markets, Inc. v. Cheesbro 
Roofing, Inc., 502 So. 2d 484, 488 (Fla. 
5th D.C.A. 1987); Magee v. Bishop 
Signs, Inc., 458 So. 2d 1174, 1175 (Fla. 
4th D.C.A. 1984). Cf. Green Cos., Inc. 
v. Kendall Racquetball Inv., Ltd., 658 
So. 2d 1119, 1121 (Fla. 3d D.C.A. 1995) 
(in a procedurally unusual case, allow- 
ing a party that did not ultimately pre- 
vail at trial to retain its award of ap- 
pellate fees from a prior final order 
appeal). 

4 See Mainlands Constr. Co., Inc. v. 
Wen-Dic Constr. Co., Inc., 482 So. 2d 
1369, 1371 (Fla. 1986). 

'5 Allstate Ins. Co. v. De La Fe, 647 So. 
2d 965 (Fla. 3d D.C.A. 1994). 

16 See Gen. Acc. Ins. Co. v. Packal, 512 
So. 2d 344 (Fla. 4th D.C.A.1987); Israel 
v. Lee, 470 So. 2d 861 (Fla. 2d D.C.A. 
1985). 

7 Phillip J. Padovano, Florida Appel- 
late Practice §20.5 (2d ed. 1997). It is 
sometimes difficult to determine which 
party “prevailed” in the appeal, espe- 
cially in cases where the appellate court 
affirms on some issues and reverses on 
others. See Hallenbeck v. Rangeline 
Supply Corp., 697 So. 2d 876 (Fla. 4th 
D.C.A. 1997) (party who prevailed on 
appeal from portion of trial court order 
was prevailing party on appeal); North 
American Van Lines, Inc. v. Ferguson 
Transp., Inc., 662 So. 2d 1275 (Fla. 4th 
D.C.A. 1995) (appellant who reduced its 
liability from $14.3 million to $1.3 mil- 
lion by procuring reversal of punitive 
damages award was prevailing party on 
appeal); Zaremba Florida Co. v. 


Klinger, 550 So. 2d 1131 (Fla. 3d D.C.A. 
1989) (holding that a party who pre- 
vailed on appeal on only one count out 
of nine would be entitled to appellate 
attorneys’ fees only for the count on 
which he prevailed). 

‘8 Under this test, the party who pre- 
vailed on the “significant issues” in the 
case is the prevailing party for purposes 
of attorneys fee assessment. Courts pre- 
viously applied the “net judgment” or 
“net recovery” rule, under which a party 
obtaining any recovery in its favor 
would be deemed the prevailing party. 

1° It is well-established that an appel- 
late court may deny fees if it finds that 
the work performed on an appeal is un- 
necessary. “Unnecessary” appellate 
work may include fees sought by an ap- 
pellant for an appeal which should 
never have been taken and fees sought 
by an appellee who should have con- 
fessed error. Aksomitas, 771 So. 2d at 
544. See generally Florida Patient’s 
Comp. Fund v. Rowe, 472 So. 2d 1145, 
1150 (Fla.1985) (prevailing party attor- 
neys’ fees can be reduced for work which 
is unnecessary). 

20 For example, Moritz does not apply 
to fees claims under FLa. Start. §627.428. 
See Danis Indus. Corp. v. Ground Im- 
provement Techniques, Inc., 645 So. 2d 
420, 421 (Fla. 1994); Lumbermens Mut. 
Cas. Co. v. Percefull, 638 So. 2d 1026, 


1030 (Fla. 4th D.C.A. 1994) (on rehear- 
ing). Under the one-sided provision of 
§627.428, the insured “prevails” against 
an insurer if he recovers more than the 
insurer’s last offer. Danis, 645 So. 2d 
420; Percefull, 638 So. 2d 1026. Thus, 
there is no need to use the “significant 
issues” test. 

*1 The Supreme Court’s disposition of 
the petition in Aksomitas may support 
an argument that the case should be 
limited. The party who lost the appeal 
in Aksomitas sought review in the 
Florida Supreme Court, which denied 
review. There was no review sought of 
the attorney’s fee ruling. In denying re- 
view, the Florida Supreme Court also 
denied the petitioner’s motion for attor- 
neys’ fees and granted the respondent’s, 
contingent on the latter’s prevailing at 
the end of the case. The Supreme Court 
did not follow the Fourth DCA’s fees 
analysis since it denied the petitioner’s 
fees claim outright, regardless of 
whether the petitioner prevailed on the 
significant issues at the end of the case. 

22 Cf. Sierra v. Sierra, 505 So. 2d 432 
(Fla. 1987). 

23 Visoly v. Sec. Pacific Credit Corp., 
768 So. 2d 482 (Fla. 3d D.C.A. 2000). 

*4 Treat v. State ex rel. Mitton, 121 Fla. 
509, 510-511, 163 So. 883, 883-884 (Fla. 
1935). See also Procacci Commercial 
Realty, Inc. v. Dep’t of Health and Re- 
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habilitative Servs., 690 So. 2d 603 (Fla. 
1st D.C.A. 1997) (applying the same 
standard to administrative appeals); 

Brahmbhatt v. Allstate Indem. Co., 655 
So. 2d 1264, 1265 (Fla. 4th D.C.A. 1995) 
(awarding fees for frivolous appeal 
where appellant took a position con- 
trary to controlling Florida Supreme 
Court precedent). Section 57.105 states 
that fees are to be assessed in equal 
amounts against the losing party and 
their attorney. However, courts can 
make the assessment solely against the 
attorney in appropriate cases. See 
Avemco Ins. Co. v. Tobin, 711 So. 2d 
128, 130 (Fla. 4th D.C.A. 1998) (assess- 
ing §57.105 fees solely against the at- 
torneys where it found “the lawyers 
alone maintained the frivolous position 
in the litigation, without the knowledge 
or acquiescence by their client”). 

25 See, e.g., State, Dep’t of Highway 
Safety and Motor Vehicles v. Salter, 710 
So. 2d 1039, 1041 (Fla. 2d D.C.A. 1998); 
Carnival Leisure Ind., Ltd. v. Holzman, 
660 So. 2d 410, 413 (Fla. 4th D.C.A. 
1995); Carnival Leisure Ind., Ltd. v. 
Arviv, 655 So. 2d 177, 181 (Fla. 3d 
D.C.A. 1995); Fairview Props., Inc. v. 
Pate Constr. Co., Inc., 638 So. 2d 998, 
1000 (Fla. 4th D.C.A. 1994); Kahn f/ 
u/b/o Amica Mut. Ins. Co. v. Kahn, 630 
So. 2d 223, 224 (Fla. 3d D.C.A. 1994); 
Coral Springs Roofing Co., Inc. v. 
Campagna, 528 So. 2d 557, 558 (Fla. 
4th DCA 1988); First v. Carver, 504 So. 
2d 50, 52 (Fla.2d D.C.A. 1987); Enoch 
Assocs., Inc. v. Moult Invs., Ltd., 404 
So. 2d 798, 799 (Fla. 3d D.C.A. 1981). 
There are a few reported decisions 
awarding §57.105 fees to an appellant, 
but it is not clear that the issue was 
raised in those cases. See Rapid Credit 
Corp. v. Sunset Park Centre, Ltd., 566 
So. 2d 810, 812 n.2 (Fla. 3d D.C.A. 1990) 
(Schwartz, J., specially concurring) 
(noting court’s award of fees to an ap- 
pellant where the appellee’s counsel’s 
egregiously unethical conduct necessi- 
tated the appeal); Insua v. Chantres, 
665 So. 2d 288 (Fla. 3d D.C.A. 1995) 
(awarding fees to appellant under 
§57.105, then vacating the order on re- 


hearing). 
*6 Forum, 788 So. 2d at 1062. 
27 Id. at 1063. 


28 Forum, 788 So. 2d at 1060-61. See 
Ch. 99-225, §4, Laws of Fla. The court 
held that the 1999 amendments 
changed the statute “considerably,” and 
explained: “No longer does the statute 
apply only to an entire action; it now 
applies to any claim or defense. No 
longer are awards of fees limited to “a 
complete absence of a justiciable issue 
of either law or fact raised by the los- 
ing party.” The operative standard is 
now that the party and counsel “knew 
or should have known” that any claim 
or defense asserted was (a) not sup- 
ported by the facts or (b) not supported 
by an application of “then-existing” law. 
Hence most of the old interpretations 
of the statute as it was drafted before 
1999 are no longer authoritative. 


Courts must now interpret and apply 
the text passed in 1999.” 788 So. 2d at 
1061. 

29 See, e.g., Hartley v. Guetzloe, 712 So. 
2d 817, 818 (Fla. 5th D.C.A. 1998). 

30 Glanzberg v. Kauffman, 771 So. 2d 
60, 61 (Fla. 4th D.C.A. 2000); Deleuw, 
Cather & Co. v. Grogis, 664 So. 2d 989, 
989 (Fla. 4th D.C.A. 1995). 

31 Arabia, 789 So. 2d at 383. 

32 Id. 

33 See, e.g., Branch v. Charlotte 
County, 627 So. 2d 577, 579 (Fla. 2d 
D.C.A. 1993); Berry v. Scotty’s, Inc., 789 
So. 2d 1008 (Fla. 2d D.C.A. 1998). In 
federal appeals, the 11th Circuit typi- 
cally remands the case to the district 
court to determine the amount of fees 
to be assessed for the appeal. However, 
the court has awarded a sum certain 
where the movant’s attorney filed an af- 
fidavit of amount and that amount was 
not disputed by the opposing party. 
Taiyo Corp. v. Sheraton Savannah 
Corp., 49 F.3d 1514, 1516 (11th Cir. 
1995) (making the award “in the inter- 
est of judicial economy and to avoid fur- 
ther expenditures by the parties neces- 
sitated by a remand”). 

34 See Florida Rule of Appellate Proce- 
dure 9.400(c); Pellar v. Granger Asphalt 
Paving, Inc., 687 So. 2d 282, 284 (Fla. 
Ist D.C.A. 1997); Sabina v. Dahlia 
Corp., 678 So. 2d 822 (Fla. 2d D.C.A. 
1996); Dalia v. Alvarez, 605 So. 2d 1282 
(Fla. 3d D.C.A. 1992). 

%> Florida Rule of Appellate Procedure 
9.400(c). See Bell v. U.S.B. Acquisition 
Co., Inc., 734 So. 2d 403, 412-13 (Fla. 
1999) (time runs from “rendition” of 
trial court order and therefore no addi- 
tional time is permitted after mailing). 
36 See, e.g., Pellar v. Granger Asphalt 
Paving, Inc., 687 So. 2d 282 (Fla. 1st 
D.C.A. 1997); Gen. Accident Ins. Co. v. 
Packal, 512 So. 2d 344 (Fla. 4th D.C.A. 
1987). See generally Bell v. U.S.B. Ac- 
quisition Co., Inc., 734 So. 2d 403 (Fla. 
1999). 

37 See Pellar, 687 So. 2d at 284; 
Zaremba Florida Co. v. Klinger, 550 So. 
2d 1131 (Fla. 3d D.C.A. 1989). 

38 See G.H. Johnson Constr. Co. v. 
A.P.G. Elec., Inc., 656 So. 2d 566 (Fla. 
2d D.C.A. 1995). 

3° See, e.g., Starcher v. Starcher, 430 
So. 2d 991 (Fla. 4th D.C.A. 1983) (hold- 
ing that trial court’s attorneys’ fees or- 
der after remand could be considered 
as a point on appeal because it was one 
of several points arising out of single 
judgment, but cautioning against the 
failure to follow Rule 9.400(c) when the 
sole point involved is appellate attor- 
neys’ fees); Magner v. Merrill Lynch 
Realty/MCK, Inc., 585 So. 2d 1040, 
1044 (Fla. 4th D.C.A. 1991) (holding “by 
way of careful limitation” that a timely 
challenge to an attorneys’ fee award can 
be consolidated with a simultaneous 
plenary appeal where strict compliance 
with Rule 9.400(c) would “unnecessar- 
ily result in multiple actions”). See also 
Underwood v. Elliott, 601 So. 2d 317 
(Fla. lst D.C.A. 1992). The Fourth Dis- 
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trict has since explained: “Properly 
read, Starcher and Magner recognize a 
very limited exception to the command 
of rule 9.400(c) that applies only when 
the same parties are involved in a single 
judgment after remand that encom- 
passes both an appellate fees issue and 
another issue, and one party seeks re- 
view of both issues at the same time. . 
. the exception does not apply when 
there are multiple and discretely differ- 
ent judgments entered, and the appel- 
late fees issue involves a different party 
than the other issue determined on re- 
mand.” U.S.B. Acquisition Co., Inc. v. 
Stamm, 695 So. 2d 373 (Fla. 4th D.C.A. 
1997), quashed on other grounds, Bell 
v. U.S.B. Acquisition Co., Inc., 734 So. 
2d 403 (Fla. 1999). 

4° See Browning v. New Hope South, 
785 So. 2d 732 (Fla. 1st D.C.A. 2001); 
Magner v. Merrill Lynch Realty/MCK, 
Inc., 585 So. 2d 1040 (Fla. 4th D.C.A. 
1991). 

“! See Browning v. New Hope South, 
785 So. 2d 732 (Fla. 1st D.C.A. 2001). 

42 Gen. Acc. Ins. Co. v. Packal, 512 So. 
2d 344 (Fla. 4th D.C.A.1987); Starcher 
v. Starcher, 430 So. 2d 991 (Fla. 4th 
D.C.A. 1983). 

43 Pellar v. Granger Asphalt Paving, 
Inc., 687 So. 2d 282 (Fla. 1st D.C.A. 
1997); G.H. Johnson Constr. Co. v. 
A.P.G. Elec., Inc., 656 So. 2d 566 (Fla. 
2d D.C.A. 1995). 

“4 Florida Rule of Appellate Procedure 
9.400(a). 

4 Stringer v. Katzell, 695 So. 2d 369, 
370 (Fla. 4th D.C.A. 1997) (quoting 
Padovano, Florida Appellate Practice 
§16.2 (1988)). See also Lucas v. Barnett 
Bank of Lee County, 732 So. 2d 405, 406 
(Fla. 2d D.C.A. 1999); Fleitman v. 
McPherson, 704 So. 2d 587, 590 (Fla. 
1st D.C.A. 1997); Di Teodoro v. Lazy 
Dolphin Dev. Co., 432 So. 2d 625, 626 
(Fla. 3d D.C.A. 1983); Swan v. Wisdom, 
392 So. 2d 987, 987 (Fla. 5th D.C.A. 
1981). 
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Criminal Law 


Legal Developments Impacting 
Repeat Battery Offenders: Warren 
and the 2001 Amendment to Felony Battery 


wo significant and inter- 

dependent legal develop- 

ments have arisen in the 

application of the felony 
battery statute, F.S. §784.03(2), 
which reclassifies misdemeanor 
batteries to felony status where the 
offender has prior battery convic- 
tions. First, lawmakers have added 
aggravated battery and felony bat- 
tery as predicate convictions and 
narrowed the threshold for the 
statute’s application to require only 
one prior conviction rather than the 
two previously required. Second, 
district courts of appeal rulings that 
aggravated batteries do not qualify 
as prior batteries under the statute 
have been overturned by the Florida 
Supreme Court in State v. Warren, 
796 So. 2d 489 (Fla. 2001). Practi- 
tioners applying the felony battery 
statute, as well as those defending 
against its application, should be 
aware of these recent developments, 
how they originated, and what to 
expect in regard to the future ap- 
plication of this statute. 


The Origin of 
Felony Battery 

As a means to more aggressively 
deal with repeat violence, Florida 
legislators enacted §784.03(2), ef- 
fective October 1, 1996, to provide 
that a third or subsequent convic- 
tion for battery would constitute a 
third degree felony.' In confronting 
recidivism, Florida had already 
been applying felony status to re- 
peat offenders in some other areas 
of criminal law susceptible to recur- 
rence such as theft,’ driving under 
the influence,’ and driving while 
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Practitioners 
applying the felony 
battery statute, as 

well as those 

defending against its 

application, should 
be aware of recent 
developments and 
future application. 


license suspended or revoked.* Law- 
makers passed the felony battery 
statute as part of “[a]n act relating 
to domestic or repeat violence”> to 
specifically target recidivist 
batterers. The original law stated: 
“A person who has two prior convic- 
tions for battery who commits a 
third or subsequent battery com- 
mits a felony of the third degree.”® 

The meaning of “battery” in the 
statutory phrase “two prior convic- 
tions for battery” was later ad- 
dressed by three separate district 
courts of appeal’ and, ultimately, by 
the Florida Supreme Court.*® 


What Does 
“Battery” Include? 
¢ The District Courts of Appeal De- 
cisions 
Some discussion of the district 


courts of appeal rulings is war- 
ranted to provide a background for 
the Florida Supreme Court’s deci- 
sion and to explain why and how the 
legislative amendment was made. 
In State v. Warren, 755 So. 2d 145 
(Fla. 1st DCA 2000), the First Dis- 
trict Court of Appeal affirmed the 
trial court and held that an aggra- 
vated battery conviction could not 
serve as a prior conviction for bat- 
tery under the felony battery stat- 
ute. This decision was issued per 
curiam with Judge Kahn dissent- 
ing in a written opinion. 

In Warren, the First DCA con- 
strued the phrase “two prior convic- 
tions for battery” to allow for only 
misdemeanor battery convictions.° 
The majority presumed that since 
the legislature placed the felony 
battery provision in the same chap- 
ter where it defined and recognized 
“battery” as a misdemeanor, then 
the legislature intended for the 
term battery to have the same 
meaning throughout the chapter. 
The court reasoned that “battery” 
was used to signify misdemeanor or 
battery and the qualifier “aggra- 
vated” was used when that is what 
the legislature intended. 

To demonstrate that its interpre- 
tation did not lead to an absurd or 
unreasonable result, the First DCA 
analogized to the interpretation 
given to the 1985 felony petit theft 
statute in State v. Jackson, 526 So. 
2d 58 (Fla. 1988).'° While the First 
DCA in Warren acknowledged the 
lack of a similar qualifier to the 
word “battery” as in the 1985 felony 
petit theft statute’s wording of 
“petit theft,” it reasoned that the 
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same analysis applied in determin- 
ing the legislative intent. By using 
this analogy, the court agreed with 
defendant Warren’s argument that 
limiting predicate convictions to 
misdemeanor battery would not cre- 
ate an absurd result because the leg- 
islature could have intended 
harsher punishment for repeat mis- 
demeanor battery offenders since, 
presumably, offenders previously 
convicted of a felony-type battery 
would have already been punished 
harshly for the previous felony." 
Furthermore, the court found that 
its interpretation would, as neces- 
sary for penal statutes, be more fa- 
vorable to the accused based upon 
principles of strict construction. The 
First DCA nevertheless certified the 
following question to the Florida 
Supreme Court: “Can a conviction 
for aggravated battery serve as a 
prior conviction for battery for pur- 
poses of section 784.03(2), Florida 
Statutes?”” 

In his dissenting opinion, Judge 
Kahn concluded that the wording of 
the felony battery statute permitted 
the use of aggravated battery as a 
predicate.'* He found the statute 
unambiguous and not in need of the 
construction given to it by the ma- 
jority. Judge Kahn asserted that 
both the majority and the trial court 
rewrote the statute by inserting the 
word “simple” in front of the word 
“battery.” He also found the felony 
petit theft analogy misplaced since 
the court in Jackson merely applied 
the plain statutory language, “petit 
theft,” before it. Judge Kahn consid- 
ered the majority view “overly legal- 
istic” and yielding “a result opposite 
to what the legislature both in- 
tended and expressed.” 

Two other district courts followed 
the First DCA’s decision in Warren. 
The Fifth District Court of Appeal, 
in State v. Haney, 766 So. 2d 346 
(Fla. 5th DCA 2000), upheld a trial 
court’s dismissal of a felony battery 
charge based upon facts identical to 
those recited in Warren and certi- 
fied the same question certified in 
Warren. In State v. Smith, 794 So. 
2d 651 (Fla. 2d DCA 2001), the Sec- 
ond District Court of Appeal af- 
firmed a similar dismissal of a 
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felony battery charge on the author- 
ity of Warren, again certifying the 
same question.’ Thus, there was no 
apparent shortage of cases, even up 
to the appellate level, involving al- 
leged recidivist batterers for whom 
the state sought felony status by 
using their prior convictions for ag- 
gravated batteries. 
¢ The Florida Supreme Court Deci- 
sion 

In State v. Warren, 796 So. 2d 489, 
491 (Fla. 2001), the Florida Su- 
preme Court quashed the First 
DCA’s decision and ruled that an 
aggravated battery could serve as a 
prior conviction for felony battery. 
In so doing, the court also resolved 
the same questions certified in 
Haney and Smith. While the First 
DCA had applied rules of statutory 
construction to interpret the mean- 
ing of battery in the statute, the 
Florida Supreme Court found the 
statute unambiguous and not re- 
quiring such interpretation. The 
court agreed with the state that the 
language of the statute was clear 
and the term “battery,” lacking 
modifiers, referred to any battery 
including aggravated battery. Hark- 
ening back to the case of the good 
doctors, Holly v. Auld, 450 So. 2d 
217, 219 (Fla. 1984), the court cited 
that “[wlhen the language of the 
statute is clear and unambiguous 
and conveys a clear and definite 
meaning, there is no occasion for 
resorting to the rules of statutory 
interpretation and construction; the 
statute must be given its plain and 
obvious meaning.”?® 

The court’s reasoning was simply 
that “battery” refers to the touching 
or striking of another person and 
“aggravated battery” refers to the 
touching or striking of another 
which causes great bodily injury or 
where a deadly weapon is used." 
Thus deduced, an aggravated bat- 
tery is a battery. The court agreed 
with Judge Kahn’s dissent that the 
trial court and the First DCA effec- 
tively rewrote §784.03(2) by insert- 
ing the term “simple” before battery. 
In addition, the court found the First 
DCA’s reliance on Jackson mis- 
placed because the 1985 felony petit 
theft statute required prior convic- 


tions for “petit theft,” not just 
“theft.” Since the language of the 
felony battery statute lacked such a 
qualifier, the court stated most sig- 
nificantly: “We find the term bat- 
tery, as used in the felony battery 
statute, is not limited to simple bat- 
tery but includes batteries of any 
kind whether simple or aggra- 
vated.”'* 

Since the First DCA had ad- 
dressed the lack of any absurd or 
unreasonable result emanating 
from its own interpretation, the 
Florida Supreme Court saw fit to 
address this issue, albeit from a dif- 
ferent angle. While the First DCA 
decided the legislature intended 
harsher punishment for misde- 
meanor recidivists since they had 
not yet been subjected to felony pun- 
ishment, the Florida Supreme Court 
reasoned that excluding an aggra- 
vated battery conviction as a predi- 
cate would allow a reoffending 
batterer to receive the same misde- 
meanor punishment, after having 
committed both a simple battery 
and a battery where he seriously 
injured someone or used a deadly 
weapon, as would a person who had 
only committed a simple battery. 
The Florida Supreme Court did not 
believe such an outcome was in- 
tended by the legislature and wrote 
that “[olur case law warns against 
interpretations which lead to such 
results.”'® 


The 2001 Amendment 
to Felony Battery 

While review of the First DCA’s 
opinion had been granted by the 
Florida Supreme Court in Warren,” 
Florida legislators, both in not 
knowing when the Florida Supreme 
Court would decide the issue or on 
which side it would rule,”! took mat- 
ters into their own hands by enact- 
ing 2001 Fla. Laws Ch. 50 as an 
amendment to the felony battery 
statute. Not in the least pleased 
with the rewriting of their law by 
the district courts of appeal, the leg- 
islature passed this amendment by 
a margin of 113 to 1 in the House” 
and 36 to 0 in the Senate.”* By so 
doing, the legislature had the intent 
te statutorily overturn Warren and 
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Haney,” effective July 1, 2001.”> As 
enacted, the new law reads as fol- 
lows: “A person who has one prior 
conviction for battery, aggravated 
battery, or felony battery and who 
commits any second or subsequent 
battery commits a felony of the third 
degree.””° 

Thus, the legislature specifically 
included aggravated battery as a 
predicate offense in answer to the 
district courts of appeal. Moreover, 
the legislature added felony battery 
since the First DCA’s reasoning in 
Warren would likely exclude this as 
a predicate as well. Interestingly 
enough, the new law requires only 
one prior conviction rather than the 
two necessary under the original 
statute. The response the legislature 
has provided the appellate courts is 
very clear. Repeat batterers will be 
felons; and now, even if they have 
battered someone only once before. 


What Does “Battery” 
Include After Warren and 
the 2001 Amendment? 

At the time of the 2001 legislative 
session, history seemed to be repeat- 
ing itself with some slight wrinkles. 
The First DCA in Warren attempted 
to make itself to felony battery what 
Jackson had been to felony petit 
theft. Although Warren was pend- 
ing in the Florida Supreme Court, 
the First DCA had misanalogized to 
Jackson and limited acceptable 
predicates to misdemeanor batter- 
ies.”’ The Fifth DCA agreed with the 
First DCA in Warren, with more 
courts presumably to follow.”* Thus, 
as with the felony petit theft stat- 


ute in 1985, the correct legislative 
response to the appellate decisions 
was, understandably, a statutory 
amendment. 

In amending the felony battery 
statute, however, the legislature 
chose to add only the predicate of- 
fenses of aggravated battery and 
felony battery to accompany the pre- 
viously listed “battery.” Given the 
presumable choice of adding the 
word “any” before “battery,” the leg- 
islature opted for a decidedly spe- 
cific list. Defendants might very well 
ask courts to interpret such a spe- 
cific enumeration as a strict limita- 
tion on what can be used as a prior 
conviction.”? Responding to such a 
request, courts could apply the prin- 
ciple of expressio unius est exclusio 
alterius, reasoning that since the 
legislature expressly included the 
specific battery types it intended as 
acceptable priors, then the statute 
excludes any battery type not enu- 
merated.*° If courts follow this ap- 
plication, an information or indict- 
ment charging felony battery, 
without alleging one or more of ei- 
ther a prior battery, aggravated bat- 
tery, or a felony battery, would be 
dismissed, as in the trial courts of 
Warren, Haney, and Smith. Under 
such a strict construction, the state 
could not apply the felony battery 
statute even where a repeat offender 
clearly has prior convictions for bat- 
teries such as battery on a law en- 
forcement officer or battery on an 
elderly person. 

The Florida Supreme Court’s in- 
terpretation of “battery” in Warren, 
however, seems all-inclusive, allow- 


ing predicate convictions for “batter- 
ies of any kind whether simple or 
aggravated.”*! Following such lan- 
guage, one might expect permissible 
predicate convictions to run the 
gamut from battery on a law en- 
forcement officer to sexual battery. 
So the question becomes, how far 
can a court proceed in allowing 
predicate convictions based upon 
such inclusive language? Moreover, 
since Warren appears to permit the 
use of any kind of battery as a predi- 
cate, could the court’s reasoning ex- 
tend to all those crimes of which 
battery is a lesser included of- 
fense?*? In other words, would mur- 
der or kidnapping qualify as a prior 
“battery” under Warren? 

The answer to this last question 
appears to be “no.” Under the rea- 
soning in Warren, only crimes in 
which an essential element is the 
intentional touching or striking of 
another person against that person’s 
will or the intentional causing of 
bodily harm to that person would 
seem to fit the mold. This would in- 
clude those predicate offenses for 
which battery is a necessarily lesser 
included offense.** Offenses for 
which battery is a permissive lesser 
included offense,** however, fall out- 
side the court’s reasoning. Ostensi- 
bly, a lewd or lascivious battery un- 
der §800.04(5) would qualify as an 
acceptable prior conviction under 
Warren; while a conviction for lewd 
or lascivious conduct under 
§800.04(6) would not qualify, since 
such offense may or may not have 
involved an intentional touching, 
depending on the evidence. 
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The question then becomes 
whether the amendment to the 
felony battery statute would affect 
the court’s position on what the leg- 
islature is intending “battery” to 
mean as part of a decidedly specific 
list. It would be ironic for the legis- 
lature to have expanded the felony 
battery statute to include aggra- 
vated batteries and felony batteries 
as predicate convictions, only to 
have courts, then, limit what can be 
used as predicate convictions to this 
list and this list only, especially af- 
ter the all-inclusive language in 
Warren. Practitioners in this area 
must consider whether the Florida 
Supreme Court’s interpretation of 
battery in Warren will now be af- 
fected by the statutory amendment. 

If the Florida Supreme Court’s 
decision in Merritt v. State, 712 So. 
2d 384 (Fla. 1998), carries any 
weight here, batteries on law en- 
forcement officers under §784.07 
should be included as predicate con- 
victions with little question. The 
court in Merritt found §784.07 to be 
an enhancement statute.* The ar- 
gument then follows that if battery 
on a law enforcement officer, and the 
like, are enhancements from bat- 
tery, they should qualify as predi- 
cate offenses under any court’s 
analysis. One is merely an enhance- 
ment from the other.*® 

Moreover, rather than applying 
an overly strict construction to the 
new statute, the more well-reasoned 
approach would be for courts to in- 
clude, at the very least, any type of 
battery that follows the type of 
touching or striking normally asso- 
ciated within the context of battery, 
aggravated battery, and felony bat- 
tery. A battery is a battery whether 
it was committed against a law en- 
forcement officer, a firefighter, a 
pregnant woman, an elderly person, 
an inmate, or a school teacher.*’ 
While such batteries are not entirely 
and exactly enumerated in the re- 
cent statutory amendment, the leg- 
islature clearly intends to reclassify 
repeat batterers to felony status re- 
gardless of the genera of their prior 
victims.** Thus, it would be short- 
sighted for courts to preclude the 
state from using a prior battery on 


a school teacher or a battery on a 
law enforcement officer as a predi- 
cate conviction even under a strict 
construction of the statute. 

Whether this inclusion extends to 
lewd and lascivious batteries and 
sexual batteries remains to be seen. 
Courts may look to a type of ejus- 
dem generis construction*® on these 
sexual crimes since they are, argu- 
ably, of a different nature than the 
types of touching or striking tradi- 
tionally associated with the batter- 
ies enumerated in the statutory 
amendment. Although batteries of 
a sexual nature should be consid- 
ered batteries under any plain un- 
derstanding of the word, they may 
not fit the same bill as the types of 
batteries the legislature chose to 
enumerate.*® Had the legislature 
chosen to more closely repeat the 
history of the felony petit theft stat- 
ute, lawmakers could have added 
the word “any” to modify battery, 
leaving the courts with a very clear 
legislative intent and very little to 
interpret.*! Since the legislature 
chose a specific list of three accept- 
able predicate convictions, courts 
may likely find themselves resolv- 
ing these issues. 


Conclusion 

The legislature amended the 
felony battery statute in 2001 in di- 
rect response to the district courts’ 
misapplication of this statute in 
Warren and Haney. Subsequently, 
the Florida Supreme Court over- 
turned the First DCA’s decision in 
Warren and gave broad interpreta- 
tion to the word battery as seem- 
ingly intended by the legislature.* 
If the legislature has appeared to 
limit its intent through the specific 
enumeration of three possible predi- 
cates, then courts will be called upon 
to rule whether convictions for bat- 
tery on a law enforcement officer 
and battery on an elderly person can 
be used, although they are not spe- 
cifically enumerated. If such an ex- 
tension is permitted, as it should be, 
courts will have to answer how far 
it can go. The legislature will be free 
to tinker with this statute until their 
original intent, if once again differ- 
ent from some courts’ interpreta- 
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tions, is as correctly expressed as the 
Florida Supreme Court has recently 
interpreted it. O 


Fria. Star. §784.03(2) (1997) (enacted 
by 1996 Fla. Laws ch. 392). 

2 Fa. Start. §812.014(3)(c), makes “[a] 
person who commits petit theft and who 
has previously been convicted two or 
more times of any theft,” a third degree 
felon. Enacted as an amendment by 1992 
Fla. Laws ch. 79, this provision took ef- 
fect October 1, 1992. Prior to the amend- 
ment, this section permitted the use of 
only “petit theft” convictions as predi- 
cates. Fia. Star. §812.014(3)(c) (1991). 
This section was previously derived from 
older incarnations such as the felony 
petit larceny statute. Fuia. Srar. 
§811.021(3) (1973). 

3 Strat. §316.193(2)(b), makes a 
“fourth or subsequent [DUI] violation” 
a felony of the third degree. Act effec- 
tive Oct. 1, 1986, 1986 Fla. Laws ch. 296, 
2219. 

4 Fra. Stat. §322.34(2)(c), makes a 
“third or subsequent conviction” for driv- 
ing while license suspended or revoked, 
a third degree felony. Act effective Oct. 
1, 1995, ch. 95-278, 1995 Fla. Laws 2594. 

5 See 1996 Fla. Laws ch. 392. 

Fria. Stat. §784.03(2) (1997). 

? State v. Warren, 755 So. 2d 145 (Fla. 
1st D.C.A. 2000); State v. Haney, 766 So. 
2d 346 (Fla 5th D.C.A. 2000); State v. 
Smith, 794 So. 2d 651 (Fla. 2d D.C.A. 
2001), rev'd (see supra note 15). 

8 State v. Warren, 796 So. 2d 489 (Fla. 
2001). 

® Warren, 755 So. 2d at 147. 

© Although the felony petit theft stat- 
ute has been amended since Jackson to 
allow for the felony reclassification of a 
petit theft where the alleged thief has 
two prior convictions for “any theft,” at 
the time of Jackson, the statute called 
for at least two prior convictions for 
“petit theft.” Thus, Jackson precluded 
the state from using a grand theft as one 
of two predicate convictions given the 
qualifier of “petit” before “theft” in the 
1985 statute. See State v. Jackson, 526 
So. 2d at 59-60 (see supra note 2). 

1 Such analysis ignores the fact that if 
there was any previous harsher punish- 
ment, as presumed, it did not have the 
generally intended result desired of such 
punishment, to wit: preventing further 
offenses. 

2 Warren, 755 So. 2d 147 (all-caps for- 
mat omitted). 

13 Td. 

15 State v. Smith, rev’d, 802 So. 2d 1219 
(Fla. 2d D.C.A. Jan. 9, 2002) (reversed 
in light of the Florida Supreme Court’s 
decision in Warren). 

16 Warren, 796 So. 2d at 490. 

8 Td. at 491. 

19 Td. (citations omitted). 

20 Warren v. State, 767 So. 2d 461 (Fla. 
2000) (review was granted on June 26, 
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2000). 

"1 Lawmakers acknowledged the 
“present situation” at the time of enact- 
ing this amendment: “The [Florida Su- 
preme] court has accepted review of 
Warren, dispensed with oral argument, 
and briefing was completed in June, 
2000. The court has not issued its opin- 
ion.” Fla. H.R. Comm. on Judicial Over- 
sight for HB 1673 (2001) Analysis 2 
(Mar. 31, 2001) (on file with comm.). 

FLA. H.R. Jour. 1410 (Reg. Sess. Apr. 
30, 2001). 

23 Fa. S. Jour. 670-71 (Reg. Sess. May 
1, 2001). 

*4 “By adding aggravated battery and 
felony battery to the list of crimes that 
can serve as a prior conviction, this bill 
would have the effect of overturning 
Warren and Haney.” Fla. H.R. Comm. 
on Judicial Oversight for HB 1673 (2001) 
Analysis 3 (Mar. 31, 2001) (on file with 
comm. ). 

25 2001 Fla. Laws ch. 50. 

26 Fia. Stat. §784.03(2) (2001). 

27 Warren, 755 So. 2d at 147. 

*8 State v. Haney, 766 So. 2d 346 (Fla. 
5th D.C.A. 2000); also State v. Smith, 
794 So. 2d 651 (Fla. 2d D.C.A. 2001), 
reu'd (see supra note 15). 

*° “Rules of statutory construction re- 
quire penal statutes to be strictly con- 
strued ... [flurther, when a statute is 
susceptible to more than one meaning, 
the statute must be construed in favor 
of the accused.” Cabal v. State, 678 So.2d 
315, 318 (Fla. 1996) (citations omitted); 
see also Fia. Stat. §775.021(1) (2001). 

3° “Under the principle of statutory con- 
struction, expressio unius est exclusio 
alterius, the mention of one thing im- 
plies the exclusion of another.” Moonlit 
Waters Apartments, Inc. v. Cauley, 666 
So. 2d 898, 900 (Fla. 1996) (citation omit- 
ted). 

31 Warren, 796 So. 2d at 491. 

32 See, e.g., Grimes v. State, 724 So.2d 
614 (Fla. 5th D.C.A. 1998) (robbery can 
be used as a predicate conviction for 
felony petit theft since, by statutory defi- 
nition, robbery is a theft and petit theft 
is a Category 1, lesser included offense 
of robbery). 
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33 “A necessarily lesser included offense 
is one whose constituent elements are 
included within the elements of the 
greater offense.” D.L. v. State, 491 So. 
2d 1243, 1244 (Fla. 2d D.C.A. 1986) (ci- 
tation omitted) (holding that disorderly 
conduct is not a necessarily lesser in- 
cluded offense of either battery or crimi- 
nal mischief). 

34 “(A] permissive lesser included of- 
fense may or may not be included in the 
offense charged, depending on the accu- 
satory pleading and the evidence.” 
Levesque v. State, 778 So. 2d 1049, 1050, 
n.2 (Fla. 4th D.C.A. 2001) (citing Sims 
v. State, 740 So. 2d 1256, 1257 (Fla. 1st 
D.C.A. 1999)). 

35 Merrit v. State, 712 So. 2d at 385. 

36 Cf. Mills v. State, 773 So. 2d 650, 651 
(Fla. lst D.C.A. 2000) (finding that 
Merritt’s language regarding enhance- 
ment is dicta since the victim’s status 
as a law enforcement officer must be 
proven beyond a reasonable doubt mak- 
ing this a separate offense rather than 
a mere enhancement of battery). Of 
course, there is no reason an “enhance- 
ment” statute must be referred to as 
something other than an enhancement 
merely because the enhancement is an 
element that must be proven beyond a 
reasonable doubt, so long as the en- 
hancement is permissible for double 
jeopardy purposes. See Spann v. State, 
772 So. 2d 38 (Fla. 4th D.C.A. 2000) (de- 
fendant properly sentenced as a prison 
releasee reoffender for battery on law 
enforcement officer despite the argu- 
ment that battery on law enforcement 
officer was an enhancement from bat- 
tery). 

37 Fra. Stat. §§784.07(2), .045(1)(b), .08, 
.082, and .081 (2001), respectively. 

38 “(Criminal statutes are not to be so 
strictly construed as to emasculate the 
statute and defeat the obvious intention 
of the legislature.” Deason v. Florida 
Dep’t of Corrections, 705 So. 2d 1374, 
1375 (Fla. 1998) (quoting from State v. 
Nunez, 368 So. 2d 422, 423-24 (Fla. 3d 
D.C.A. 1979)). 

39 See, e.g., Carraway v. Armour and 
Co., 156 So. 2d 494, 495 (Fla. 1963) (ejus- 
dem generis refers to construing statu- 
tory enumerations by viewing an enu- 
meration as “of the same kind of species;” 
such being a specific application of the 
broader noscitur a sociis, “which means 
that general and specific words which 
are capable of an analogous meaning 
being associated together take color from 
each other, so that the general words are 
restricted to a sense analogous to the less 
general.”). 

40 Although, under this reasoning, a 
person charged with sexual battery who 
then pleads and is convicted of the lesser 
included offense of simple battery would 
then be ripe for felony status on a sub- 
sequent battery charge, while, if he had 
pled as charged to sexual battery, he 
would not. 

41 The 1992 revision to the felony petit 
theft statute to allow predicate convic- 
tions for “any theft” permits any type of 


theft to be utilized as a prior conviction, 
including robbery. Grimes v. State, 724 
So. 2d 614 (Fla. 5th D.C.A. 1998). 

42 See, e.g, Fla. H.R. Comm. on Crim. 
Just. for SB 2830 (1996) Final Bill Analy- 
sis & Economic Impact Statement 1 
(June 19, 1996) (available at Fla. Dep’t 
of State, Bureau of Archives & Records 
Management, Fla. State Archives, Tal- 
lahassee, Fla.): “Upon on a person’s third 
or subsequent conviction for any battery 
offense, the offense is reclassified from 
a first degree misdemeanor to a third 
degree felony.” (Emphasis in original). 
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Trial Lawyers Forum 


An Overview of Current Law 
Impacting Jury Selection in Civil Cases 


proper voir dire examina- 

tion should assist the 

parties in determining 

whether a prospective ju- 
ror is subject to a peremptory or 
cause challenge.' It sounds pretty 
simple. However, for those who 
have had the pleasure of selecting 
a jury, the word “simple” never 
comes to mind. 

For many lawyers, the process of 
“picking the jury” is the most stress- 
ful and uncomfortable part of a 
trial. It is not surprising that many 
lawyers find it difficult to lead a 
discussion on a variety of different 
topics with 20 to 40 strangers and, 
at the same time, analyze their 
strengths and weaknesses as poten- 
tial jurors. Some of the topics can 
be very sensitive in nature. If you 
are the lawyer involved, questions 
floating around in your mind may 
include the following: “Is he hiding 
something?” “Does she hate me al- 
ready?” “Is it hot in here or is it just 
me?” 

To top it off, no sooner have you 
finished your questions and wiped 
the sweat from your brow when you 
hear the judge request your pres- 
ence at the bench to “select the 
jury.” You are then expected to im- 
mediately decipher and digest the 
chicken scratch notes you have just 
written and then clearly, softly, and 
succinctly communicate your chal- 
lenges to the judge. Usually within 
earshot of the jury, it is here that 
the lawyer is granted the opportu- 
nity to “persuade by whisper.” 

Fortunately, there are books, 
tapes, and professional jury con- 
sultants available to assist lawyers 


by David D. Neiser 


The trend in jury 
selection appears to 
allow for greater use 
of cause challenges, 

while continuing to 
narrow the scope 
of permitted 
peremptory strikes. 


with the jury interview process. 
This article does not discuss that 
part of voir dire. Rather, the pur- 
pose of this article is to discuss jury 
selection after the jury interview is 
completed — the part that takes 
place in front of the judge and in- 
volves the use of peremptory or 
cause challenges. This article exam- 
ines the current law on challenges 
for cause, peremptory challenges, 
and the logistics of it all. 


Challenges for Cause 
Generally, a juror must be ex- 
cused for cause if there is any rea- 
sonable doubt as to whether the ju- 
ror possesses an impartial state of 
mind.? Known as the reasonable 
doubt standard, a potential juror 
should be dismissed when he or she 
cannot lay aside any bias or preju- 
dice and render a verdict based 
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solely on the evidence presented 
and the law given by the court.*® 
Close cases should be resolved in 
favor of excusing the juror rather 
than leaving any uncertainty about 
the impartiality of the prospective 
juror.* 

In analyzing the extent of a 
juror’s possible bias or prejudice, a 
general, abstract bias will usually 
not, by itself, disqualify a juror. 
This is particularly true when it ap- 
pears that the bias can be set aside. 
For example, when a juror has a 
general negative feeling about per- 
sonal injury lawsuits, and further 
states that he can set aside his feel- 
ings, a challenge for cause will usu- 
ally be denied.® When, however, the 
negative feelings are tangible and 
specific in nature, then a dismissal 
for cause may be proper. 

In Goldenberg v. Regional Import 
and Export, 674 So. 2d 761 (Fla. 4th 
DCA 1996), a prospective juror ex- 
hibited bias against automobile 
minor impact cases. The trial court 
noted that these feelings were di- 
rected toward a particular type of 
personal injury action and were 
based on experiences of the juror’s 
father. Therefore, the juror was 
properly dismissed for cause. This 
decision was upheld on appeal, even 
though much effort was made by 
the nonobjecting party to “rehabili- 
tate” the juror. On this point, the 
court noted that it is only human 
nature for jurors to think of them- 
selves as fair-minded, and it is dif- 
ficult for any person to admit that 
he or she is incapable of being able 
to judge fairly and impartially. A 
juror’s statements that she is a “fair 
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person” and “I think that I can be 
fair” are generally insufficient to set 
aside biases.°® 

For appellate purposes, the trial 
lawyer must exhaust all peremptory 
challenges and be denied a request 
for additional peremptory chal- 
lenges to preserve a preemptory 
cause objection for appeal.’ Further- 
more, cause objections must be re- 
newed before the jury is sworn.® Ac- 
ceptance of the panel without 
objection will waive any error that 
might exist.° 


Peremptory Challenges 

Peremptory challenges are gener- 
ally available to strike a prospective 
juror for any reason. However, they 
cannot be used in a discriminatory 
manner.!’ When a peremptory chal- 
lenge is made toward a juror who is 
a member of a distinct class of 
people, the challenge may be dis- 
criminatory. A distinct class in- 
cludes any population group large 
enough to be recognized by the gen- 
eral public as an identifiable seg- 
ment of a community. The group is 
distinguished from the larger com- 
munity by an internal cohesiveness 
of attitudes, ideas, or experiences 
that may not be adequately repre- 
sented by other segments of soci- 
ety.'' Currently, distinct groups in- 
clude race,'” gender,’ religion,'* and 
ethnicity.” 

When it appears that a peremp- 
tory challenge is being used in a dis- 
criminatory way, the objecting party 
should: a) timely object and state 
that the challenge is used in a dis- 
criminatory manner; b) demonstrate 
that the venire person is a member 
of a distinct group; and c) request 
that the court ask the striking party 
its reason for the strike. Once these 
criteria are met, the focus of the in- 
quiry shifts to the proponent of the 
strike to explain the reason for the 
strike. The proponent now has the 
burden of production, and must pro- 
vide a nondiscriminatory or facially 
neutral basis for the challenge.'® The 
stated explanation does not need to 
be persuasive or even plausible." 
Rather, the provided explanation 
will be deemed neutral as long as 
the reason stated has some basis in 


Peremptory strikes 
are presumed to be 
exercised in a 
nondiscriminatory 
manner; throughout 
the inquiry, the 
burden of 
persuasion never 
leaves the opponent 
of the strike. 


fact, supported by the record, and 
“no predominantly discriminatory 
intent is apparent on its face.'* This 
process is sometimes called a Neil 
inquiry, named after the case State 
v. Neil, 457 So. 2d 481(Fla. 1984). 
If the stated explanation is fa- 
cially neutral, the Neil inquiry con- 
tinues, and the trial court must then 
assess the genuineness of the rea- 
sons given and determine if they are 
merely a pretext. In examining the 
basis for the strike, the court may 
look at whether: 1) the alleged group 
bias was not shown to be shared by 
the juror in question; 2) the jury in- 
terview was simply a perfunctory 
examination; 3) the juror was 
singled out for special questioning 
designed to evoke a certain re- 
sponse; 4) the attorney’s reason for 
the strike was unrelated to the facts 
of the case; 5) the strike was based 
on reasons equally applicable to ju- 
rors who were not challenged; and 
6) the racial make-up of the venire.'® 
If the court believes that, given all 
of the circumstances surrounding 
the strike, the explanation is not a 
pretext, the strike will be sustained. 
Examples of stated reasons that 
have not been accepted include: “I 
don’t like him,” or I have a “bad feel- 
ing” about a prospective juror.” Ex- 
amples that have been accepted in- 
clude a case in which the juror rolled 
his eyes and did not seem to like the 


objecting party’s questions raised 
during the interview process, or 
when the juror had a limited ability 
to speak or understand the English 
language.”! 

Peremptory strikes are presumed 
to be exercised in a nondiscrimina- 
tory manner,” and throughout the 
inquiry, the burden of persuasion 
never leaves the opponent of the 
strike.” Additionally, since the trial 
court’s ruling on whether to sustain 
a strike turns primarily on an as- 
sessment of credibility, the decision 
will be affirmed on appeal unless 
clearly erroneous. The Florida Su- 
preme Court in Rodriguez v. State, 
753 So. 2d 295 (Fla. 2000), deter- 
mined that the primary responsibil- 
ity for deterring discrimination in 
the jury selection process rests with 
Florida’s trial judges. As stated in 
King v. Byrd, 716 So. 2d 831, 834 
(Fla. 4th DCA 1998), “[a]s appellate 
judges, we are not at the trial. We 
did not see the expression, hear the 
tones of voices, or observe the gen- 
eral dynamics of the courtroom. 
That is why Melbourne left decisions 
with respect to peremptory chal- 
lenges to the trial court.” Finally, as 
noted above, all objections relating 
to jury selection should be renewed 
before the jury is sworn to preserve 
any error for appeal. Accepting the 
panel without objection will waive 
any error.” 


The Logistics of It All 

As stated earlier, after the jury in- 
terview is completed, the selection 
of the jury usually takes place at the 
bench. It will usually take at least 
10 to 15 minutes to complete. When 
objections are raised, the transcript 
may sometimes need to be reviewed. 
When there are multiple parties in- 
volved, the process can last even 
longer. One difficulty facing the law- 
yer at this point is successfully ar- 
ticulating challenges clearly to the 
court when the prospective juror 
“under attack” may be sitting in the 
same room, less than 15 feet away. 
Disaster will certainly strike if it 
becomes clear to a prospective juror 
that he is the one “under attack”; 
you are the one initiating the attack; 
and you are not successful. 
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Even if you prevail at trial, the 
possibility exists that you will have 
to do it all over again if a peremp- 
tory strike objection was not prop- 
erly handled. This is precisely what 
happened in Michelin North 
America Inc. v. Lovett, 731 So. 2d 
736 (Fla. 4th DCA 1999). During 
jury selection in Michelin, the de- 
fense attorney used a peremptory 
challenge on a prospective juror. The 
plaintiff objected and initiated a 
Neil inquiry. During the Neil in- 
quiry, what was actually said by the 
juror in response to questions be- 
came the subject of much debate. 
After listening to argument of coun- 
sel, the court sustained the objec- 
tion, and denied the peremptory 
strike. The case continued, and the 
jury returned a $30,000,000 verdict 
in favor of the plaintiff. However, 
the verdict was overturned on ap- 
peal when it was determined that 
the peremptory strike objection 
should have been denied, and the 
strike allowed. 

The Michelin court noted that 
“[vjoir dire is a significant part of 
any trial, whether that trial is ex- 
pected to last two days or four 
weeks. During a Neil inquiry, the 
court must make the important de- 
termination of whether the chal- 
lenged juror is being treated differ- 
ently than similarly situated 
jurors.” “The trial court’s assess- 
ment of credibility resulting in its 
implied finding of a lack of genuine- 
ness was conducted in an atmo- 
sphere tainted by plaintiffs’ 
counsel’s inaccurate recollection of 
jurors’ responses to voir dire ques- 
tioning.” According to the Michelin 
court, a trial court’s ruling on the 
issue of genuineness during a Neil 
inquiry is assailable when it is 
based on a clearly erroneous assess- 
ment of credibility.” The court fur- 
ther noted that, “[iln light of the 
import of this inquiry, rather than 
relying on recollections of voir dire 
responses, we believe the better 
practice would be to have the jurors’ 
voir dire responses read back by the 
court reporter.” In a more recent 
case, the appellate court followed 
Michelin, and overturned a decision 
of the trial court in which the trial 
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court’s assessment of the basis for 
the strike was “severely compro- 
mised by an inaccurate recollection 
of the questioning during voir 
dire.””° 

Based on the foregoing, the trial 
lawyer may want to request that 
the second part of voir dire (pick- 
ing the jury in front of the judge) 
be conducted in chambers, rather 
than in the courtroom. While this 
method may not allow continued 
“inspection” of prospective jury 
members, it will provide for the 
opportunity to speak freely and dis- 
cuss issues openly with opposing 
counsel and more importantly, with 
the court. At a minimum, the law- 
yer should make sure that prospec- 
tive juror statements are remem- 
bered accurately, and the actual 
transcript should be used whenever 
possible. 


Conclusion 

Over the course of the last several 
years, the trend in jury selection 
appears to allow for greater use of 
cause challenges, while continuing 
to narrow the scope of permitted 
peremptory strikes. Now, more than 
ever, the trial lawyer must possess 
a firm understanding of the law gov- 
erning voir dire. With this under- 
standing in place, the trial lawyer 
will be better prepared to handle the 
changing dynamics of the jury se- 
lection process, and ultimately serve 
the client well. Q 
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derivative is a financial in 

strument, the value of 

which is determined by 

reference to the value of 
another asset (i.e., the underlying 
asset). While many tax practitio- 
ners may believe that derivatives 
have little, if any, relevance in their 
practice, these same tax practitio- 
ners may be surprised to learn that 
derivatives could be used in every- 
day tax planning. This article will 
illustrate some of the potential 
uses. 


Basic Types of 
Equity Derivatives 

Options 

There are four basic types of eq- 
uity derivatives: options, collars, 
forwards, and equity swaps.” An 
option is a contingent contract to 
buy or sell an equity during a speci- 
fied time period for a specified price. 
When entering into an option con- 
tract, the purchaser will pay to the 
seller or writer of the option an op- 
tion premium. In return for this op- 
tion premium, the purchaser is 
granted the right, but not the obli- 
gation, to purchase (in the case of a 
“call” option) or to sell (in the case 
of a “put” option) the underlying 
stock at a fixed exercise or “strike” 
price. 

Generally, an option will only be 
exercised if it is “in the money.” Spe- 
cifically, the holder of a call option 
typically will only exercise the op- 
tion if the fair market value of the 
underlying equity exceeds the 
option’s exercise price, whereas the 
holder of a put option generally will 
only exercise the option if the fair 
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Tax Planning Stategies with Equity Derivatives 


by Jeffrey L. Rubinger 


This article 
illustrates some 
common tax 
planning techniques 
with the use of 
equity derivatives 
(.e., Options, collars, 
forwards, and equity 
swaps). 


market value of the underlying eq- 
uity is less than the option’s exer- 
cise price. 

Collars 

A collar is a combination of a put 
option and a call option on the un- 
derlying shares of stock. Investors 
typically will enter into collars (as 
opposed to simply buying a put ora 
call option) in order to minimize or 
eliminate option premium costs. 
With a “zero cost collar,” the respec- 
tive exercise prices of the options 
are set so as to eliminate any 
upfront premium payment by the 
investor. Collars can be used to ei- 
ther gain exposure to a particular 
equity without actually purchasing 
the underlying equity (i.e., purchase 
of call and sale of put), or divest 
oneself of economic exposure to a 
particular equity without actually 


selling the underlying equity (i.e., 
sale of call and purchase of put). 

Example: A owns 100 shares of 
Yahoo stock with a cost basis of $5 
a share. Yahoo is currently trading 
at $30 a share (down from a high of 
$90 a share). A wants to protect 
against a further decline but does 
not want to pay a premium to ac- 
quire put options. Thus, A sells 
three-month call options on Yahoo 
to B and purchases three-month put 
options on Yahoo from B. The pre- 
miums offset each other. The exer- 
cise price of the call options is $40 
a share and the exercise price of the 
put options is $20 a share. By en- 
tering into the collar, A has elimi- 
nated the risk of any decline below 
$20 a share but has given away any 
upside above $40 a share. 

Forwards 

A forward contract is a contract 
where one of the parties agrees to 
purchase (i.e., the “long” party), and 
the other party agrees to sell (i.e, 
the “short” party), the underlying 
equity at a price (i.e., the delivery 
price) and date set forth in the con- 
tract. With the exception of prepaid 
forward contracts, where the deliv- 
ery price is paid upfront, neither 
party generally makes any pay- 
ments until the maturity of the con- 
tract. 

Equity Swaps 

An equity swap is a cash-settled 
bilateral contract, in which each 
party agrees to make certain pay- 
ments to the other depending on the 
price and dividend performance of 
the underlying equity. Similar to 
collars, taxpayers usually enter into 
equity swaps to either simulate an 
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investment in an underlying equity 
interest without making an actual 
investment in the underlying eq- 
uity, or to divest oneself of economic 
exposure with respect to the under- 
lying equity without actually selling 
the underlying equity. Unlike col- 
lars, however, the payments made 
pursuant to an equity swap are re- 
quired to be made, whereas with col- 
lars the options may never be exer- 
cised. 

Example: Taxpayer A wants to in- 
vest in a hedge fund, but because of 
certain legal restrictions, it is pre- 
vented from owning a direct inter- 
est. Therefore, A enters into a five- 
year equity swap with an 
investment bank whereby: 1) A re- 
ceives from the bank quarterly pay- 
ments representing distributions 
(“quarterly distribution payment”) 
made by the hedge fund, and a pay- 
ment at maturity equal to the net 
appreciation (“appreciation pay- 
ment”) in the value of an interest in 
the fund from inception to maturity, 
and 2) A pays to the bank quarterly 
payments equal to an interest rate 
multiplied by the value of an inter- 
est in the fund at the fund’s incep- 
tion, and a payment at maturity 
equal to the net depreciation (“de- 
preciation payment”) in the value of 
an interest in the fund from incep- 
tion to maturity. The bank would 
hedge its position by purchasing the 
underlying shares.* 

In the example, A has an interest 
in the equity swap that is analogous 
to a leveraged purchase of an inter- 
est in the underlying hedge fund. 
The bank, on the other hand, has an 
interest in the equity swap that is 
analogous to a leveraged sale of an 
interest in the hedge fund. 


Tax Treatment 

Options—Purchaser’s Tax Treat- 
ment 

The premium paid by a purchaser 
of an option is a nondeductible capi- 
tal expense.‘ If a purchaser allows 
an option to lapse, the lapse will be 
treated as a sale or exchange of the 
option, and will give rise to a loss 
equal to the taxpayer's basis in the 
option (i.e., the premium paid). The 
sale will be deemed to take place on 
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the day that the option expires.° The 
character of the loss generally will 
be capital in nature.® 

If a taxpayer sells an option prior 
to its maturity, the taxpayer will 
recognize gain or loss equal to the 
difference between the amount re- 
alized and the taxpayer’s basis in 
the option. The character of the gain 
or loss typically will be capital in 
nature.’ When the purchaser exer- 
cises an option, the taxpayer will 
recognize gain or loss equal to the 
difference between the cash received 
on exercise (i.e., the difference be- 
tween the value of the stock and the 
exercise price) and its tax basis in 
the option.* 

¢ Seller’s Tax Treatment 

When the seller writes an option, 
no gain or loss will be recognized on 
the receipt of the option premium.° 
If the purchaser of an option allows 
it to lapse, the seller will recognize 
a short term capital gain equal to 
the premium received.'® When an 
option is exercised, the seller will 
recognize gain or loss equal to the 
difference between the premium re- 
ceived and the amount paid by the 
seller to the holder of the option on 
exercise (i.e., the difference between 
the exercise price and the value of 
the stock)."! 

Collars 

The tax treatment of collars is not 
completely clear. Collars could be 
broken down into their underlying 
option positions with each option 
being taxed pursuant to rules de- 
scribed above. In the alternative, 
collars could be treated as a single 
financial instrument, at least where 
the counterparty with respect to the 
put and the call is the same (e.g., a 
single investment bank), the put 
and the call are not separately as- 
signable, and the collar is docu- 
mented as a single contract. 

Forwards 

Generally, no tax consequences 
arise with respect to a forward con- 
tract until the position is closed 
out.’ A possible exception is a pre- 
paid forward where interest may be 
imputed on the upfront payment. 
When a forward contract is closed 
out, gain or loss will be recognized 
equal to either the amount received 


or the amount paid (i.e., the differ- 
ence between the delivery price and 
the value of the stock).'* 

Equity Swaps 

The tax treatment of the pay- 
ments received pursuant to an eq- 
uity swap depends on the type of 
payment. Payments can be charac- 
terized either periodic, 
nonperiodic, or termination. A peri- 
odic payment is a payment made or 
received pursuant to an equity swap 
that is payable at intervals of one 
year or less during the entire term 
of the contract.'* All periodic pay- 
ments give rise to ordinary income 
or loss. An example of a periodic 
payment is the quarterly distribu- 
tion payment in the equity swap ex- 
ample described above. 

A nonperiodic payment is any pay- 
ment made or received with respect 
to an equity swap that is not a peri- 
odic payment or a termination pay- 
ment.'° Nonperiodic payments gen- 
erally give rise to ordinary income 
or loss.'© An example of a 
nonperiodic payment is the appre- 
ciation/depreciation payment in the 
equity swap example described 
above. 

Finally, a termination payment is 
a payment made or received to ex- 
tinguish or assign all or part of the 
remaining rights and obligations of 
any party under an equity swap." 
Termination payments normally 
give rise to capital gain or loss.'® 


Common Uses of Equity 
Derivatives in Tax Planning 

Equity derivatives usually are 
used by taxpayers to acquire eco- 
nomic exposure to a particular eq- 
uity without actually owning the 
underlying equity (i.e., “synthetic 
ownership” strategy), or as part ofa 
hedging and/or monetization strat- 
egy. 
¢ Synthetic Ownership Strate- 
gies—Avoidance of U.S. Withhold- 
ing Tax on Dividends 

An example of a derivative prod- 
uct used as part of a synthetic own- 
ership strategy is a non-U:S. inves- 
tor entering into an equity swap in 
order to avoid U.S. withholding 
tax.'’ In particular, non-U.S. inves- 
tors generally are subject to a 30 


; 
: 


percent withholding tax in the 
United States on dividends received 
from U.S. sources.’ As a result, if a 
non-U.S. investor acquires stock in 
a U.S. company, such investor typi- 
cally would be subject to a 30 per- 
cent withholding tax on any divi- 
dends paid by such company. 

By entering into an equity swap 
with a commercial or investment 
bank, however, with the underlying 
asset being shares of U.S. stocks, a 
non-U.S. investor should be able to 
avoid the U.S. withholding tax.” In 
particular, because income received 
pursuant to an equity swap is 
sourced according to the residence 
of the recipient, any payments re- 
ceived by a non-U.S. investor will be 
treated as income derived from for- 
eign sources.” Therefore, these pay- 
ments should not be subject to U.S. 
withholding tax. As such, by enter- 
ing into the equity swap, anon-U.S. 
investor still receives all of the ben- 
efits (i.e., dividends and apprecia- 
tion) and is subject to all of the bur- 
dens (i.e., depreciation) of owning 
the underlying shares directly, but 
is able to avoid the adverse tax con- 
sequences that follow from owning 
the shares directly.” 

¢ Avoidance of UBIT by Tax-Ex- 
empt Investor 

Another example of how a deriva- 
tive could be used to achieve a more 
favorable after-tax return than a 
direct investment in the underlying 
equity is a tax-exempt entity enter- 
ing into a derivative contract (e.g., 
the long side of a collar, forward, or 
equity swap) to avoid the unrelated 
business income tax. In particular, 
tax-exempt entities typically are not 
subject to U.S. federal income tax on 
their income. They are, however, 
subject to tax at regular corporate 
rates on any income, including in- 
come from debt-financed property, 
unrelated to such organization’s ex- 
empt purpose.** This income is 
called unrelated business taxable 
income and generally will be subject 
to the unrelated business income 
tax, or UBIT. 

For example, a tax-exempt entity 
that invests in a partnership that 
engages in debt-financed stock and 
securities trading will be subject to 
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UBIT on its allocable share of the 
partnership’s debt-financed income. 
By entering into an equity swap 
with the underlying asset being an 
interest in the investment partner- 
ship, the tax-exempt entity still 
gains exposure to the economics of 
owning a direct interest, but should 
be able to avoid UBIT. This result 
should be achieved because income 
received pursuant to an equity swap 
(i.e., a notional principal contract) 
is exempt from UBIT.” A similar 
result could be achieved by enter- 
ing into a collar (i.e., purchase of a 
call and sale of a put) or a forward 
contract to acquire an interest in the 
investment partnership. 

e Avoidance of “Wash Sale” Rules 

It may also be possible to avoid 
the “wash sale” provisions with the 
use of a derivative product. More 
specifically, under §1091, if a tax- 
payer sells shares of stock at a loss, 
and within 30 days before or after 
such sale, acquires substantially 
identical stocks or securities or en- 
ters into an option to acquire sub- 
stantially identical stocks or secu- 
rities, the loss will be disallowed.”® 

By entering into an equity swap 
with the underlying asset being the 
shares of stock that were sold at a 
loss, the taxpayer should be able to 
replicate the position that was sold 
without running afoul of the wash 
rule rules.*’ This should be the re- 
sult because the wash sale rules are 
triggered only when the taxpayer 
“has acquired or has entered into a 
contract or option to acquire sub- 
stantially identical stock or securi- 
ties.” 

While an equity swap does pro- 
vide the investor with all of the up- 
side and all of the downside as if a 
direct stock investment were made, 
an investment in a swap contract 
should not be treated as the equiva- 
lent of the ownership of the under- 
lying stock or securities under com- 
mon law principles.” This is because 
unlike a direct investment, an 
investor’s participation in the stock 
through the swap does not provide 
1) voting rights, 2) the right to re- 
ceive actual dividends, 3) the right 
to receive or sell the shares, 4) the 
right to receive assets upon liquida- 


48 THE FLORIDA BAR JOURNAL/APRIL 2002 


tion, or 5) any preemptive rights to 
subscribe to stock in the company. 
Therefore, in all of these examples, 
the taxpayer entering into the de- 
rivative product should not be 
treated as the owner of the underly- 
ing asset for tax purposes, despite 
gaining economic exposure to such 
asset. 

© Other Possible Uses 

The synthetic ownership strategy 
may also be used to avoid 1) the pas- 
sive foreign investment company 
(PFIC) rules,”? 2) the U.S. federal 
estate tax rules that are applicable 
to non-U.S. residents,*° and 3) the 
Foreign Investment in Real Prop- 
erty Tax Act (FIRPTA) rules.*! In 
particular, in all of these situations, 
a taxpayer’s interest in a derivative 
product should not be treated as a 
direct investment in the underlying 
asset, and thus, should not subject 
the taxpayer to the adverse tax con- 
sequences that follow from owning 
a direct interest. For example, an 
investment in an equity swap with 
the underlying asset being an inter- 
est in a non-U.S. investment fund, 
should not subject a U.S. investor 
to the PFIC rules.* Similarly, an in- 
vestment in an equity swap with the 
underlying asset being U.S. stocks 
or the stock of a U.S. real property 
holding company, may not subject a 
non-U.S. investor to either the U.S. 
federal estate tax or the FIRPTA 
rules, respectively.** 

© Section 1260 

While a taxpayer entering a de- 
rivative contract should not be 
treated as owning the underlying 
asset under common law principles, 
the taxpayer may be treated as con- 
structively owning the underlying 
asset under §1260. Specifically, un- 
der §1260, a taxpayer that enters 
into 1) a long-position under an eq- 
uity swap, 2) a forward to acquire 
an asset, 3) a collar with substan- 
tially equal strike prices and sub- 
stantially contemporaneous matu- 
rity dates, or 4) a transaction having 
“substantially the same effect” (i.e., 
a “constructive ownership” transac- 
tion), will be treated as construc- 
tively owning the asset for certain 
purposes. 
Under §1260, any gain recognized 


on a constructive ownership trans- 
action will be recharacterized from 
long term capital gain to ordinary 
income and an interest charge may 
be imposed. It is important to note, 
however, that §1260 does not affect 
tax ownership for any other purpose 
of the Code. Therefore, even with the 
enactment of such section, the ex- 
amples illustrated above should still 
be effective. 

Hedging / Monetization Strategy 

As illustrated above, the synthetic 
ownership strategy involves gaining 
economic exposure to a particular 
equity without making a direct in- 
vestment in such equity. The hedg- 
ing/monetization strategy, on the 
other hand, involves realizing cash 
proceeds from the current value of 
shares already owned by the tax- 
payer, without triggering a current 
tax on the gain inherent in such 
shares and at the same time protect- 
ing the taxpayer from further de- 
clines in the value of the shares. 

¢ Borrow Against Stock and En- 
ter into Collar. 

An example of a commonly used 
hedging/monetization strategy in- 
volves a taxpayer borrowing against 
the value of shares currently owned, 
and entering into a zero cost collar 
with respect to such shares. By bor- 
rowing against the value of the 
shares, the taxpayer receives cash 
proceeds that should not be cur- 
rently taxed and by entering into a 
zero cost collar, the taxpayer locks 
in the built-in gain inherent in the 
shares while avoiding the cost of in- 
curring a premium.* Because of 
margin limitations and credit con- 
cerns, however, the taxpayer gener- 
ally can only borrow up to 90 per- 
cent of the value of the shares.* This 
strategy usually is most effective for 
taxpayers who want to defer the rec- 
ognition of gain until they are in a 
more favorable tax position (e.g., 
have capital losses to offset the capi- 
tal gain)** or who will no longer be 
subject to U.S. federal income tax on 
capital gains at all (e.g., a U.S. resi- 
dent who plans on becoming a non- 
U.S. resident). 

© Section 1259. 

Similar to the constructive own- 
ership provisions, a taxpayer who 
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terminates his economic exposure to 
a particular equity without actually 
selling this position may be treated 
as constructively selling the under- 
lying shares. In particular, under 
§1259, a taxpayer that holds an ap- 
preciated financial position and who 
enters into 1) a short sale, 2) the 
short side of an equity swap, 3) a 
futures or forward contract to sell 
stock, or 4) a transaction having 
“substantially the same effect,” will 
be treated as if he sold the underly- 
ing shares.*’ If §1259 applies, the 
taxpayer will be treated as if he sold 
the underlying shares and then im- 
mediately reacquired them with a 
new holding period.* 

While §1259 does not currently 
apply to purchases and sales of op- 
tions or collars, the Treasury is 
granted regulatory authority to 
reach these transactions. It is un- 
derstood, however, that any regula- 
tions that are issued with respect to 
collars will be prospective in na- 
ture.*® Moreover, even with the en- 
actment of regulations, most prac- 
titioners are comfortable that a “95/ 
110” collar (i.e., purchase of a put 
option with a strike price of 95 per- 
cent of the value of the stock and a 
sale of a call option with a strike 
price of 110 percent of the value of 
the stock) having a term of five years 
or less should be sufficient to avoid 
the reach of §1259.*° 

e Repatriation Strategy — Avoid- 
ance of $956 

Equity derivatives could also be 
used as part of a repatriation strat- 
egy. For example, options or prepaid 
forwards could be used to avoid 
§956. Specifically, under 
§951(a)(1)(B), U.S. shareholders of 
a controlled foreign corporation 
(“CFC”) are subject to current tax 
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on the CFC’s increase in investment 
of “U.S. property,” as determined 
under §956."' For this purpose, “U.S. 
property” includes stock or debt of 
the U.S. parent but does not include 
options or warrants on the parent’s 
stock.” As a result, so long as the 
options are not too deep in the 
money, it may be possible to repa- 
triate cash (e.g., option premiums or 
forward delivery price) tax-free into 
the United States by having the 
CFC purchase options on, or enter 
into prepaid forward contracts to 
acquire, the parent’s stock without 
running afoul of §956.*° 


Conclusion 

As illustrated above, the key to 
understanding derivatives is to 
separate the economics from the 
ownership of the underlying asset. 
Once this concept is understood, it 
becomes apparent the number of 
uses equity derivatives could have 
in everyday tax planning. U 


' Derivatives can be characterized as 
either 1) over-the-counter (OTC) or 2) 
non-OTC. OTC derivatives are custom- 
ized contracts entered into by an invest- 
ment or commercial bank and an end- 
user, whereas non-OTC derivatives are 
contracts that are listed and traded on 
boards of trade or securities exchanges 
and have standardized terms. This ar- 
ticle will focus exclusively on the use of 
OTC derivatives. 

? With an equity derivative, the under- 
lying asset would be shares of stock. 

3 The bank should be subject to the 
“mark-to-market” rules of §475, and 
thus, should be indifferent to the tax 
consequences of owning the shares di- 
rectly. 

4 Rev. Rul. 78-182, 1978-1 C.B. 265. 

5 Code §1234(a)(2). 

® Code §1234(a)(1). 

7 Td. 

5 This is the result if the option is cash- 
settled. Options can also be physically- 
settled, where the physical shares are 
delivered on exercise. There will be 
slightly different tax results on a physi- 
cal settlement. 

® Rev. Rul. 78-182, 1978-1 C.B. 265. 

1 Code §1234(b). 

This assumes a cash settlement 
rather than a physical settlement. 

'2 See the discussion on IRC §1259 
which would treat a taxpayer entering 
into a forward contract to sell stock as a 
current sale of the underlying stock. 

‘3 This assumes a cash settlement 
rather than a physical settlement. 

‘4 Treas. Reg. §1.446-3(e)(1). 


Treas. Reg. §1.446-3(f)(1). 

'6 TAM 9730007 (July 25, 1997). 

Treas. Reg. §1.446-3(h)(1). 

Code §1234A. 

‘9 It is important to note that because 
there are transaction costs involved in 
entering into equity swaps, this strat- 
egy generally only makes sense from an 
economic standpoint with stocks that 
pay high dividends. 

20 Code §§871(a) and 881(a). Most U.S. 
income tax treaties, however, reduce this 
rate to either 15 or five percent. 

21 Treas. Reg. §1.1441-4(a)(3). 

Treas. Reg. §1.863-7(b). 

*3 Of course, certain tax benefits are lost 
without direct ownership, such as the 
dividend received deduction. 

*4 Code §511(a). 

Treas. Reg. §1.512(b)-1(a)(1). 

“6 Unless otherwise specified, refer- 
ences to “section” are references to sec- 
tions of the Internal Revenue Code of 
1986, as amended (“Code”). 

27 But see Rev. Rul. 85-87, 1985-1 C.B. 
269 (wash sale rules applied to sale of 
an in-the-money put option). 

28 See Frank Lyon Co. v. U.S., 435 U.S. 
561 (1978); Grodt & McKay Realty, Inc. 
v. Commissioner, 77 T.C. 1221 (1981). 

29 See Code §1291-1298. 

3° See Code §§2101-2106. 

31 See Code §897. 

82 But see Treas. Reg. 1.1291-1(d) 
(holder of call option on PFIC may be 
treated as PFIC shareholder). 

%3 With regard to FIRPTA, the IRS is 
aware of this planning opportunity (see 
preamble to 1.446-3). Moreover, this 
position is arguably inconsistent with 
Treas. Reg. §1.897-1(d)(3)(i)(D) (FIRPTA 
interest includes indirect right to share 
in the appreciation in the value of the 
stock). 

34 By hedging its shares, the taxpayer’s 
holding period will be tolled for purposes 
of the dividend received deduction and 
the foreign tax credit under §§246(c)(4) 
and 901(k)(5), respectively. 

35 It should be noted that any interest 
charges incurred on the borrowing may 
be subject to the interest capitalization 
rules of §263(g) and the transaction will 
be subject to the straddle rules of §1092. 
See PLR 199925044 (Feb. 3, 1999). 

36 Since the options have different 
strike prices, the transaction should not 
be subject to the conversion rules of Code 
§1258. 

37 Code §1259(c)(1). 

38 Code §1259(a). 

39 Joint Committee on Taxation, General 
Explanation of Tax Legislation Enacted in 
1997 (JCS-23-97), Dec. 17, at 178. 

40 NYSBA Report on Short-Against- 
The-Box Proposal, (May 21, 1997) re- 
printed at 97 TNT 103-11. 

41 In general, a CFC is a foreign corpo- 
ration that is more than 50 percent 
owned by 10 percent U.S. shareholders. 
Code §957(a). 

*” FSA 1999-794 (June 2, 1993). 

43 See Rev. Rul. 82-150, 1982 C.B. 110 
(owner of deep in-the-money call option 
treated as shareholder). 
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Half-Moon and Empty Stars 
and Just Revenge 
Reviewed by C.D. Rogers 

When two legal giants—Gerry 
Spence and Alan M. Dershowitz— 
publish two recent novels, what in- 
sights do they reveal about current 
legal issues, their perceptions (both 
public and private images), and 
their finesse with fictional creativ- 
ity? 

Both lawyer-novelists explore cut- 
ting-edge issues. Spence in Ha/f- 
Moon and Empty Stars focuses on 
justice in the U.S. for the disadvan- 
taged—any minority—although his 
victims are Arapahoe Indians. 

“If the law could bring justice to 
the American Indian there was hope 
for the law,” thought Abner Hill, the 
idealistic lawyer. However, “if there 
wasn’t any hope for the law, then the 
country was in... trouble.” 

Hill, dubbed “Indian Lawyer,” 
seeks to save Charlie, an Arapahoe 
twin who chooses his native way of 
life, from Wyoming’s gas chamber. 
Although Charlie is innocent, he is 
trapped in a town of prejudices and 
power structures where political 
posturing and vote-counting in the 
upcoming governor’s election over- 
powers justice. 

His trial—several exciting 
pages—suggests trouble exists in 
our legal system. This includes the 
power of money’s influence, flawed 
due process, use of witness without 
respect for the oath of truth, police 
brutality, and prejudicial thinking. 
It also struggles with the choices 
and respect for individual identity. 
Charlie’s twin brother, for example, 
has become a Wall Street investor 
and followed the white identity. His 
plane, yacht, and one-hundred dol- 
lar bills draw obsequious respect 
from the sheriff; his twin’s poverty, 
honesty, peace, and concern for re- 
taining Spirit Mountain for his 
tribe’s heritage result in insults to 
human dignity. 

The novel contains Spence’s per- 
ceptions of justice and identity pre- 
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viously seen (with more finesse) in 
his nonfiction From Freedom to Sla- 
very and How to Argue and Win Ev- 
ery Time. “I think ultimate justice 
is freedom,” writes Spence through 
the speech of lawyer Hill. 

And through the mouths of other 
characters, he repeats opinions from 
How to Argue, for example, “[t]he art 
of arguing is the art of living,” and 
one must respect one’s uniqueness 
and identity and that of others. Who 
am I—or we? This conflict develops 
the characterization of his charac- 
ters, usually psychologically credible. 

In comparison, Dershowitz in Just 
Revenge focuses on the heart of jus- 
tice with the worst-case scenario: 
genocide during the Holocaust in 
which the protagonist’s families die. 
Justice-retribution/revenge-human- 
ity—where is the balance? Genera- 
tions seek their answers. 

Emma, a Yale law student from 
whose mouth comes Harvard stu- 
dents’ questions, pursues a project 
“to demonstrate that good lawyers 
shouldn’t represent bad people.” Her 
famous father, Abe Ringel, a crimi- 
nal attorney, “had few facts, and he 
had precious little law,” but he must 
defend his dear friend, now an 80- 
year-old Holocaust survivor, for ret- 
ribution against the man who killed 
his family. This defendant, also a 
professor of Bible at the divinity 
school, drives the former Nazi to 
commit suicide. 

Is this retribution or just revenge, 
either legally or morally? Ringel in 
closing argument asks the jury to 
consider Rousseau’s “social con- 
tract,” passion for justice, self-de- 
fense, life in the shoes of the defen- 
dant, and natural law’s demand for 
justice. Even with a hung jury and 
with the “ex-Lax charge,” this jury 
(of the people) replies to “Have you 
reached a verdict?” with “We are 
hopelessly deadlocked.” 

The novel contains Dershowitz’ 
realities of the Holocaust (also seen 
in his nonfiction Chutzpah) and use 
of his great-grandfather’s name— 


Avraham Mordecai Ringel—his 
namesake. It contains insights into 
his process of legal reasoning, for 
example, long-praised (and more 
deserving) in his nonfiction, such as 
The Best Defense and Reversal of 
Fortune: Inside the von Biilow Case. 
And the return of the victims’ sto- 
len treasures? Today’s issue is re- 
solved in his novel by returning the 
Marrano chalice to the younger gen- 
eration with the toast: “Let us drink 
to the future, without ever forget- 
ting the past.” 

Dershowitz writes of Spence’s 
novel that “[t]his richly textured 
page-turner kept me on the edge of 
my seat until the dramatic and un- 
expected conclusion.” The praise ap- 
plies to both attorneys’ novels. 

Half-Moon and Empty Stars is 
published by Scribner and sells for 
$27, hard copy, 409 pages. Just Re- 
venge is published by Warner Books 
and sells for $24.95, hard copy, 322 
pages, or $7.99 paperback, 336 
pages. 
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Presidential Election 

Three Nova Southeastern Univer- 
sity law professors have collected 
and published the numerous judi- 
cial rulings handed down in the days 
following last November’s presiden- 
tial election. Bush v. Gore: The Fight 
for Florida’s Vote, by Robert Jarvis, 
Phyllis Coleman, and Johnny 
Burris, presents in chronological or- 
der the 34 most important decisions 
issued between November 8 and 
December 22, 2000, such as the 
Palm Beach “butterfly ballot” opin- 
ion, the Florida Supreme Court’s “let 
the count continue” decree, and the 
U. S. Supreme Court’s December 9 
stay order. 

Bush v. Gore also features short 
biographical sketches of the key par- 
ticipants and extensive cross-refer- 
ences. To order this 420-page book 
released by Kluwer Law Interna- 
tional, visit www.wkap.nl. 
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Winning Arguments 

A new book released by the ABA, 
The Winning Argument, offers prac- 
tical approaches, insightful analy- 
sis, and compelling strategies to 
those who wish to make the most 
persuasive and effective argument 
possible. 

The “12 essentials of a winning 
argument” are addressed, and col- 
orful anecdotes and real-life ex- 
amples help illustrate the different 
points. To order The Winning Argu- 
ment (210 pages) by Ronald 
Waicukauski, Paul Mark Sandler, 
and JoAnne Epps, contact the ABA 
at 800/285-2221 visit 
www.ababooks.org. The book is $85, 
or $70 for ABA Section of Litigation 
members. 


Copyright Law 

The Practising Law Institute re- 
cently published Copyright Law, A 
Practitioner’s Guide by Bruce P. 
Keller and Jeffery P. Cunard. The 
guide is designed to help lawyers 
and their clients steer a course 
through today’s complex copyright 
environment by using case studies, 
checklists, practice tips, and other 
legal aids. 

Coverage of the Digital Millen- 
nium Copyright Act is included in 
the guide, focusing especially on how 
the DMCA has altered copyright 
law, what Internet-related activities 
constitute infringement, what kinds 
of e-mail transmissions are and 
aren't protected, when databases 
are copyrightable, and how to pro- 
tect online works. 

To order the $195 guide contact 
the PLI at 800/260-4PLI. 


A Genetic Mystery 

A dying man mixes his DNA with 
that of a primate to grow and har- 
vest new organs that will save his 
life. He hides his half-man, half-pri- 
mate creation in the basement of his 
laboratory until the police discover 
its existence and the man is hauled 
into court. 

The court in this intriguing story 
by Brian McNamee, a Cleveland 
lawyer and doctor, must then an- 
swer difficult legal questions: What 
are the scientific and moral limits 


of genetic engineering? What does 
the law say it means to be human? 

The 298-page Human looks at the 
legal aspects of today’s cutting-edge 
medical and genetic technology. Hu- 
man, released by VistaTron publish- 
ing, can be purchased at your local 
or online bookstore. 


Judgment of the Wolves 

Orlando attorney Joseph Martin 
Taraska’s first novel, Judgment of 
the Wolves, combines two of his ca- 
reer passions—trial preparation 
and intense courtroom interaction 
—in a story about Jason Montgom- 
ery, a 52-year-old lawyer at an im- 
passe in his life. 

The legal thriller follows Mont- 
gomery as he represents David, a 
mysterious, possibly schizophrenic 
drifter, who believes he is a prophet 
returning after 2000 years and is 
gaining followers. Montgomery vio- 
lates his cardinal rule—never get 
emotionally involved with clients— 
and fights both an intense court- 
room battle and his own internal 
battle. 

Judgment of the Wolves, 250 
pages, is available in both local and 
online bookstores. 


Pan Am 103 

Florida Bar member Allan 
Gerson, best known for bringing the 
first lawsuit against Libya on behalf 
of the families of those who died in 
the terrorist bombing of Pan Am 103 
over Lockerbie, Scotland, in 1988, 
has co-written a book about the vic- 
tims’ struggles. 

Gerson, along with Newsweek se- 
nior editor Jerry Adler, has written 
The Price of Terror: One bomb. One 
plane. 270 lives. The History-mak- 
ing Struggle for Justice After Pan 
Am 103, an account of the victims’ 
fight for justice. Gerson also helped 
write and pass the 1996 amend- 
ments to the Foreign Sovereign Im- 
munities Act, which allow ordinary 
citizens to hold foreign governments 
accountable for acts of terrorism. 

The Price of Terror is available at 
local and online bookstores. 


Judge Wilhelmina Carson 
Tampa lawyer M. Diane Vogt’s fic- 


tional character Judge Wilhelmina 
Carson is a quick, witty, stubborn, 
sports-car-driving Tampa native 
who solves mysteries with the help 
of her restaurateur husband George. 

In Silicone Solution and Justice 
Denied, Carson gets involved in 
murder mysteries and barely 
scrapes her way out. Vogt’s novels 
include details about Tampa and 
follow the capers of Wilhelmina, 
George, and a variety of high-pow- 
ered Tampa attorneys and profes- 
sionals. 

To order either novel, visit 
www.mdianevogt.com or visit your 
favorite local or online bookstore. 


The Manatee Murders 

Detective Doug Shearer is awak- 
ened from his sleep with terrible 
news — three beheaded manatees 
are floating in Pine Island Sound. A 
local commercial fisherman is ar- 
rested, but there are other, unknown 
people involved. 

While attempting to solve the 
crime with the help of prosecutor 
Roger Barklett, Doug’s personal life 
is turned into shambles when his ex- 
flame decides she wants him back. 

All of this excitement and more 
can be found in Ft. Myers attorney 
John D. Mills’ second novel, The 
Manatee Murders, available in local 
and online bookstores. 


Bar members are en- 
couraged to submit brief book re- 
views of approximately 500 words 
for publication. They should be re- 
lated to law but may be practical, 
esoteric, entertaining, or fiction. 

Reviews should include the 
number of pages, the publisher, 
cost, and purchasing information. 

Submit a hard copy and a dis- 
kette to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 
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Spotlight on Voluntary Bars 


Palm Beach County Trial Lawyers Reel in 


Outdoor Fun for Underprivileged Children 


ith boat bags and 

fishing rods in hand, 

members of the 

Palm Beach County 
Trial Lawyers’ Association 
(PBCTLA) gathered at the docks of 
Sailfish Marina to catch a few fish 
and raise money for young 
anglers. 

More than 80 members 
of the Palm Beach trial 
lawyers organization and 
their corporate sponsors 
boarded their boats for the 
First Annual Fishing Tour- 
nament last May and 
plans are underway for the 
second tournament. 

“This fishing tourna- 
ment, which is now an an- 
nual event, was one way 
our members get together 
for good old-fashioned fun 
and camaraderie. And in 
this case, it was for a gen- 


erous cause,” said Dick 1m Twyford shows a Kid's Fishing Day participant a small stone crab. 


Schuler, the immediate 
past president of the association. 
The association was one of sev- 
eral sponsors who donated to the 
Palm Beach County Fishing 
Foundation’s Annual Kid’s Fishing 
Day, held for the past 14 years in 
early August. The $1,000 donation 
helped to underwrite program ex- 
penses such as boat charter fees, 
fishing rods and reels, kids’ hats, 
and other support items. The foun- 
dation is a charitable affiliate of the 
West Palm Beach Fishing Club. 
“The goal of the program is to 
teach kids the importance of marine 
life and its environment,” said Tom 
Twyford, executive director of the 
fishing club. “We hope to shed a 
little light on a special part of South 
Florida and teach the kids to be en- 
vironmental stewards by giving 


them a quality experience that is 
fun and interactive.” 

About 450 youths between the 
ages of 5 and 16 years are given the 
opportunity to experience a deep- 
sea fishing adventure that has be- 
come a welcomed addition to the 


city of Lantana. 

More than 100 volunteers, which 
include marine biologists and local 
fishing experts, assist in providing 
the hands-on learning experience. 
The youths are selected from Palm 
Beach County programs that target 
underprivileged or at-risk youth — 
youngsters who participate in inner 
city recreation programs and 
through charities that support chil- 
dren of migrant workers, as well as 
children from housing authorities, 
foster parenting programs, and oth- 
ers youth programs. Twyford added 
that some of the youths have never 
left their small communities, so the 
bus trip is an eye-opener. 

In addition to experiencing the 
joys of fishing, the youth are taught 
the importance of protecting the 
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marine environment. They are 
given the opportunity to hold sea 
slugs or horseshoe crabs, learn 
about sea grass and mangrove 
trees, throw a cast net, and venture 
about two miles out the Boynton In- 
let to use what they learn on shore. 

“We are planning to have 
another fishing tourna- 
ment to support the pro- 
gram again. It’s a win, win 
all the way around,” said 
Susan Glick, the PBCTLA’s 
executive director. “We are 
doing something for the kids 
and having a little fun, too.” 
She emphasized the impor- 
tance of giving back to a 
community and doing it in 
such a way that unites 
members of the association 
for a fun-filled day and for 
a worthwhile cause. The 
trial lawyers raised funds 
through several corporate 
sponsors, a silent auction, 
and tournament entry 
fees. Awards were presented to the 
teams who drew in the big fish in 
the kingfish and dolphin categories. 
A junior angler award was also 
given in the kingfish category. 

Palm Beach County Trial Associa- 
tion is a professional organization 
providing a variety of educational 
and networking opportunities to 
more than 300 civil trial lawyers in 
Palm Beach County. For more infor- 
mation about membership and up- 
coming events including the fish- 
ing tournament, contact its 
executive director at 561/999-9490 
or via e-mail at sglick@pbctla.org. 
You may also visit the PBCTLA 
website, www.pbctla.org. 


This column is provided by Toyca Wil- 
liams of the Bar’s Public Information De- 
partment. 
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“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnoliainn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMhagnolia with 


someone you want to like you a lot!” 


Tarpon* Snook*Redfish*Marlin* Sailfish* 
Dolphin*wahoo*Bonefish* Tuna 
_Jotw us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll Love our Old Key West-style 
accommodations with its elegant 
furnishings and fantastic view. 
Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
aud the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
beach. ALL of this and more just 10 steps 
from your veranda. 


305-453-1313 * 866-546-0000 


Fax 305-453-1305 
Email: tarponflatstos@aol.com 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 
Today, the legend continues. 
#510 rooms * 50,000 sq. ft. of meeting space 
Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 
Sports Complex 


The Deak Inn Resort’ 


A TRULY LEGENDARY RESORT 
Asheville. North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, 
and luxury suites with private balconies 


LONGBOAT: KEY: CLUB 
(800) 237-8821 
301 Gulf of Mexico Drive ¢ Longboat Key, FL 34228 


www.longboatkeyclub.com 


GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Randy Traynor 
(850) 561-5685 
or e-mail: 
rtraynor@flabar.org 


| 

rave Leisure 

(Four Diamond 
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ging jikeii used to? Last mo 
wer 17,000 callers to our altc 
THRILLED! We have refe 
ategorias! We have Cails 


www.flabar.org 


eck out The Florida Bar website! § 


Technical Evaluations and 

Expert Testimony 

Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 

m Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions 


About the Bar « CLE « Legal Links « 


Contact Us 


medical expert testimony in medical malpractice, personal injury & disability claims 
Med Witness provides quality medical 
experts in any field of health care 
847-673-4422 


ering assessment of faile 
ents, metallurgy, weldin 
and patent concermis. De 


n Quinn, 6860 Beach Boule 
@, Fi 32216. (904) 721-3434. 


ified Forensic Document £ 
astrick, 386 State Road 


crime Lab, Over 24 yrs. Exp 
ertified Gormer Board Direct 


has merit, testify for you. Paint 
1-800-284-3627. Visit us 2 


TRADEMARK(® 
& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
4 design plus goods or services. 

|} SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


on the right job. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Call 888.257.9500 


careers.findlaw.com 
The world’s largest legal careers market 


FindLaw. 


Lawye CIr\CTGES 
| $ _Consulting Corporation | 
= A-As& Referral Service = your | 
All legal Call | A 
specially Personal tniury! 4-800-733-5;34 2 %, 
= Acé¢ident, Defect, Negligence, Bac Faith, No Merit No Charge 
Fire, Fraud «Automotive Evidence : 
Consultaiet, West Palm Beach (561) 832-6022 e 
E-mail: APSASSOCIATES @ AOL.COM MI E D hess 
Save 50% on law books. Cali Nationa’ Law 
Resourge, America’s largest law book deal: | 
Your Satistagtion Guaranteed. 800-686-1500 
4 = Engin 
ation available at 1407) 880-4945 i 
Handwriting There's a | 
Forensic Document Examiner/Ha dwriting better way 
Jackson Thirty 
Years redérat ana siaie C rime fi 4 
Laboratories. Qualified in Federal and your nger 
cours. Retwed Document Examine: 
: 
Thomag Suite 
004-1 32, Altamonte Springs, FL 32774 (500) 4 
544-0004, with US. Postal inspection 
Serviced Beence. 
ABFDEM Court 4 
= Physicians For Quality: Credibi 
experts) We Have Ponca physicians 
who hav tice case, 
and if Bt or 
Defens¢@@ 
2002 West Group W.102380/1.02 Trademarks shown herein ore used under license [216441] 


SE Janus Mevicac Experts LLC 


Mining 


Mining Engineering EXPERT MEDICAL TESTIMONY IN MALPRACTICE, 
expert witness experience, DISABILITY AND PERSONAL INJURY 
accidents, injuries, wrongful 
trucking/rail, disputes, pro liability, mineral 
property management, mi i 
estate & tax 540-989-572 


* OVERNIGHT EXPERT AFFIDAVITS * FREE DETAILED CONSULTATION 


RE: STANDARDS OF CARE 
¢ FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


2401 S. DALE MABRY HWY., TAMPA, FL 33629 « TEL (813) 258-1827 


trai - 


If it's a question of 


Safety. a8 


Practices & Procedures; W Willi 
T. Gaut (941) 593-8033. N ida. Visi et The answer must be 
Engineering, Safety, and 


bsite: .wtgaut. : i 
Security Experts Professional 


(All Disciplines) 


Premises Liabil 


Lawyer with 51 years pract "4 Professional Safety Incorporated 


as consultant or expert witn 
20185 East Country Club D 
33180, (305) 466-5519, fax 


1 800.562.7233 Located in the Palm Beach Area 


CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


research and writing. Outs 
and Call 410- 
rch 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


STOCKBROKER FRAU FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


‘MISMANAGEMENT 
—— WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Services. Regular, delaye 
suit. 20 years experience. work with you and 
your clients. Competitive priging 
(941) 366-1300 or FAX (941) @aaeeaea tar 

information. www.sarama 21031 com 


@ Call us to talk over re és available to 
your clients who have secu account losses. 
Referral or co-counsel; 
David McGee and Peter J. gey, Beggs & 
Lane, Pensacola, (850) 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bldg. II, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


Occupational] 

OSHA and Occupational Experts 

Universal Safety Associates, inc. 

Research; Expert witness testi Suppor, 

ity & Security 

@ Premises Liability & Ponce 

Keal EState haw 

6d, available to act = 

ass in teal property. . 

(305) 682-1533, 

email: jimacklaw @ aol.com. 

LegalScope Research you with 

effective, concise, and legal 

= 

_ the new Bar website? 
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Since this is your first offense, 
I’m going to go easy on you—community service for life. 
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Meet Frankie and Carmine 


e “professional” 


rOcess servers 


you discovered 


Scary, huh? — 


Tt is scary to see who claims to be a "professional" thes i 
professional legal support service providers for over ten years. 
com 2002, The DepoNet System. DepoNet is @ wholly-owned subsidiary of The Hobart West 


Usage preferences expressed in an independent survey 
conducted by Law Office Computing during their 
7th Annual Readers’ Choice Awards 


Preferred more than two to one. 


Overwhelming results. Independently reached. 

One reason for such dramatic numbers may be this: For over 125 years, 
West's editorial enhancements have made it easier to find — and 
understand — the law. 


You need look no further than the West Key Number System? 

West lawyer-editors have organized U.S. law into 400 topics, comprising 
over 80,000 Key Numbers — a system so well designed it is the de facto 
method used to classify U.S. case law. 


They carefully analyze every point of law in every reported case (and 
many unreported ones), and assign each point its proper Key Number. 
That number is your key to quickly finding every on-point case in 

every jurisdiction. 


It's just one of many exciusive features that have led so many to the 
same conclusion: On Westlaw you get better results. Much better. 


Differences that matter 


Have your West Group Representative show you how. 
Call 1-800-762-5272. Or visit www.westlaw.com 


Westlaw 
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